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| IN THE JNITED STATES DISTRICT COURT 
l FOR THE NORTHERN DISTRICT OF NEW YORK 


i 


BRUNSWICK CORPORATION, and 
3 |SHERWOCD MEDICAL INDUSTRIES, INC., 


) 
) 
) 

4 Plaintiffs ) 
) 

5 v. ) CIVIL ACTION NO. 
) 

6 DAVID S. SHERIDAN, and NATIONAL ) T2CV S22 

7 [CATHETER CORPORATION, ) , 

| ) 

8 | Defendants ) 

9) 

10 AMENDED COMPLAINT 

| Plaintiffs, Brunswick Corporation and Sherwood Medical 


12 | Industries Inc., by their attorneys, complain against defend-nts 


13 |pavid S$. Sheridan and National Catheter Corporation as follows: 


14 
COUNT I 
—— Ze 
15 : : 2 
1. Brunswick Corporation is a Delaware corporation having 
16 
its principal place of business in Chicago, Illinois ("Brunswick”" 
17 
. 2. Sherwood Medical Industries Ir-. is a Delaware cor- 


19 |POration having its principal place of business in St. Louis, 

20 |Missouri ("Sherwood"). 

i 3. Sherwood is a subsidiary of Brunswick, Brunswick owning 
22 lover 80% of the common stock of Sherwood. Sherwood manufactures 
and sells catheters and medical tubing which have become well knoe 
and favorably accepted by physicians and hospitals throughout the 
|United States. Sherwood's catheter and tubing products are sold 
to hospital supply distributors throughout the United States. 
28 | 4. David S. Sheridan is a citizen of the State of New York 
|residing in North Argyle, New York ("Sheridan") . 

30} 5. National Catheter Corporation is a New York corporation 
with its principal place of business in North Argyle, New York 


| ("National Catheter"). 


1 | 
| 
2] 
3] 
ti 


i 


ld | 


15 


28 | 


29 | 


6. Sheridan is the President and a principal shareholder of 


National Catheter. 


7. The matter in controversy, exclusive of interest and 
costs, exceeds the sun of Ten Thousand Dollars ($10,000). 


8. On May 28, 1971, Brunswick, Sherwood, Sheridan and 


iNational Catheter executed a certain settlement agreement, a 


jcopy of which is attached hereto as Exhibit A and incorvorated 


jby reference herein. 


9. Among the considerations included in the May 28, 1971 
agreement was the sum of $100 000 paid by Sherwood to Sheridan. 

10. Pursuant to paragraph 5(b) of the agreement of May 
28, 1971, both Sheridan and Natio:-al Catheter agreed that until 


May 28, 1976, they would neither: 
"s « « Girectly or indirectly, whether as 
owner, employee, officer, director, advisor or in 
any other capacity, do any of the following, nor 
assist or enable (whether by sale of an invention 
or otherwise) any person, corporation or other 
business entity to do any of the following: 


«kek 


(b) manufacture, have manufactured, use, 
sell or otherwise deal in flexible tubing made 
by any process ... incorporating features or 
configuration of an x-ray or conductive line 


Similar to the products manufactured by Sherwood 
as of February 1969", 


11. Commencing at a time unknown to plaintiffs, and at 


all times thereafter, defendants have manufactured and sold 


lflexible tubing which incorporates the features or configuration 


of a conductive line similar to the conductive line flexible 
tubing manufactured and sold by plaintiffs as of February 1969, 


12. The manufacturing, selling, offering for saie and 


dealing in flexible tubing by Sheridan and National Catheter, as 


set forth in paragraph 1l of this Count I, constitutes a breach bk 


| 
| 
| 
| 
| 
| 
lwith Brunswick and Sherwood. 


Sheridan and National Catheter of their May 28, 1971 agreement 


to cease manufacturing, selling, offering for sale and dealing in 
flexible tubing incorporating the features or configuration of a 
conductive line similar to that manufactured by Sherwood as of 
|February 1969. 

14. The aforesaid wrongful acts of defendants threaten to 
lresult in great damage to plaintiffs and if not promptly discon- 
tinued or enjoined will cause irreparable injury to plaintiffs. 


WHEREFORE, plaintiffs pray for the following relief: 


1. That defend:nts be enjoined, temporarily during the 


pendency of this action, and permanently after final hearing, 
{ 


from directly or indirectly, whether as owner, employee, officer, 


17 (arOetE advisor or in any other capacity, and assisting or 


enabling (whether by sale of an invention or otherwise) any other 


person, corporation or other business entity, manufacturing, usin 


selling or otherwise dealing in flexible tubing made wy any proce 


ARGO SPOR et ing features or configuration of a conductive line 


similar to the products manufactured by Sherwood as of February 


11969, and enjoined from breaching the settlement agreement of May 
1 


128, 1971 in any other respect. 


2. That defendants be required to account to plaintiffs fo 


all profits realized by reason of defendants' sale of flexible 


jtubing incorporating the features or configuration of a conductiv 


line similar to the products manufactured by Sherwood as of 


February 1969. 


3. That defendants pay to plaintiffs the costs of this 


action. 


13. Defendants, despite demands by plaintiffs, have refuser 


1 | 4. That plaintiffs be awarded such additional relief is 


2 may be just under the circumstances. 


3 | 
4 COUNT II 
4] 
5 | 1-9. As paragraphs 1-9 of this Count II, plaintiffs incor- 


6 |porate herein by this reference paragraphs 1-9 cf Count I. 
; 10. Pursuant to paragraph 5(b) of the agreement of May 28 


8ii971, both Sheridan and National Catheter agreed that until May 2 


9 Ih976, they would neither: 
10| 
| ". « edirectly cr indirectly, whether as owner, 
11 | employee, officer, director, advisor or in any 
| other capacity, do any of the following, nor assist 
12 | or enable (whether by sale 2f an invention or other- 
\ wise) any person, corpora ion or other business 
13 entity to do any of the following: 
“4 et *& 
15 | 
\ (b) manufacture, have manufactured, use, 
16 | sell or otherwise deal in flexible tubing 
| made by any process in which the wall thick- 
17} ness of the tubing or the inner and/or outer 
18 | diameters of the tubing is/are controlled so 
i as to incorporate the features or configuration 
19 | of an integral bubble or funnel similar to those 
manufactured by Sherwood as of February 1969. ..." 
20 | 


| ll. On information and belief, commencing at a time 
21 } 
ut 


92 | Unknown to plaintiffs, and at all times thereafter, defendants 
| 


23 |have manufactured and sold flexible tubing in which the inner 


i 


24 and/or outer diameters of the tubing are controlled so as to 


25 | incorporate the configuration of a funnel similar to those manu- 
4 

26 | cactured by Sherwood as of February 196°. 

id 12. The manufacturing, selling, offering for sale and 

28 | 


idealing in flexible tubing by Sheridan ard National Catheter, as 
29 | 


jset forth in paragraph 1l of this Count II, constitutes a breach 
30 || 


31 |PY Sheridan and National Catheter of their May 28, 1971 agreemen' 
31] 
i 


32 with Brunswick and Sherwood. 


ua 


1 | 13. Defendants, despite demands by plaintiff, have refused 
2\to cease manufacturing, selling, offering for sale and dealing ir 
3 |flexible tubing in which the inner and/or outer diameters of the 
tubing are controlled so as to incorporate the configuration of - 
| funnel similar to those manufactured by Sherwood as of February 
11969. 


14. Tke aforesaid wrongful acts of defendants threaten to 


g |result in great damage to plaintiffs and if not promptly discon- 
19 |tinued or ef joined will cause irreparable injury to plaintiffs. 
11 WHERE? RE, plaintiffs pray for the following relief: 

a2 1. That defendants be enjoined, temporarily during the 
iIpendency of this action, and permanently after final hearing fro: 
jdirectly or indirectly, whether as owner, employee, officer, 


director, advisor or in any other capacity, and assisting or 


jenabling (wheth by sale of an invention or otherwise) any other 


person, corporation or other business entity, manufacturing, usir 
18} Y g 

1 
19 |Selling or otherwise dealing in flexible tubing made by any 


20 |jprocess in which the wall thickness of the tubing or the inner 


i 
21 |and/or outer diameters of the tubing are controlled so as to 
22 | incorporate the features or configuration of a funnel similar to 
23) 

| those manufactured by Sherwood as of February 1969, and enjoined 
24 | 

|from breaching the settlement agreement of May 28, 1971 in any 
25 

| « 

jother respect. . 
26) 
27 | 2. That defendants be required to account to plaintiffs fx 


2 "Ege profits realized by reason of defendants’ sale of flexible 
29||tubing as described in the immediately preceding paragraph. 


30 3. That defendants pay to plaintiffs the costs of this 


31 accion. 


32 | 


{ 
i 
\ 
/ 


4 


That plaintiffs be awarded such additional relief as 


may be just under the circumstances. 


Respectfully submitted, 


AINSWORTH, SULLIVAN, TRACY & KNAUF 
State Bank Building 

75 State Street 

Albany, New York 12207 


(ae eee STO aes EON eal MONOMER CGC 
John E. Knauf 


MAYER, BROWN & PLATT 
231 South LaSalle Street 
Chicago, Illinois 60604 


By 
Watson B. Tucker 


Attorneys for Plaintiffs and Counter- 
defendants 
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SHERWOOD MEDICAT INDUSTRIES, INC. 


Plaintiffs, 


DAVID S. SHERIDAN and 
NATTONAL CATHETER CORPORATION, 


Defendants, 


] 
] 
] 
J 
] 
] 
vs. } No. 72 €V 522 
] 
J 
] 
] 
L, 
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DEFENDA 


Tn answer to the amended complaint of plaintiffs Brunsw 


Corpovation (hereinafter "Brunswiek"’) and Sherwood Medieal 1 
tries, Inc. ("Sherwood"), defendants David S. Sheridan ("She 


and National Catheter Corporation ("National Catheter") stat 
Follow dng: 


st Defense 


The amended complaint fails to state a claim upon which 


Liel could be granted. 


Paragraph 5 of the May 2&8, 1971 settlement ayreement, 
has beer construed by the plaintiffs, would be violutive of 


federal antitrust laws and, hence, unenforceable. 


Defense 


Paragraph 5B of the May 28, 1971 settlement agreement, 


it: has been construed by the plaintiffs 


» would be so broad as 
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Count T and 
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8 _* 
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9 | 
: 
| 
1} 
| 
| 
| or configuration of the conductive line tubing manufactured by 
| 
° . r , : ! 
plaintifts. Defendants aver that, except for characteristic: j 
| e : : ae A } 
| conmon to all flexible, plastie conductive line tubing, tie | 
National Catheter conductive line tubing has no characteristi 
} 
} * 7 ' : | 
to those of the plaintiffs’ tubi | 
! 
| ¢ . ‘ eae te ‘ \ 
8. The allegations in Count II of the plaintiffs mnended | 
laint require no response because this Count was deleted, i 
\ 
upon the plaintiffs’ tion and with the defendim nsent, | | 
i { 
| order of this Court dated March 3, 1975. | 
| 
9. Defendants deny all other allegations siot already 
specifica:ily answered herej>. \ 
| | 
| 1] | | 
| 
| 
| Pursuant to Rule 13 of the rederaul Rules of Civil Procedure, 
\ 
1] defendants Sheridan and National Catheter assert li 
iI 
1} counterclaim against plaintiffs Brunswick and Sherwood: | 
j } 
| 
. Count I | 
| 
(For Treble Damayes, Costs, ; 
Tees and Injunctive Relief 
lation of the [Tederal Anti ) 
| 
| 4.8 pecs . : “ 1 | 
\| 1. This counterclaim is brought under Seetions 4 and 16 cf | 
the Clayton Act (5 U a , LS. 26). to com { le d TOS . 
PY ' > : . ° . . | 
costs, reasonable attorneys’ fees and injunctive relief for plain- H 
| tiffs" violation of Sections 1 and 2 of the Sherman Antitrust Act 
| CES SUVS OCP eS eis 2). This counterclaim is } brought to obtain 
I} 
1] See a - ; 3 2 | 
i daniges and injunetive relief for unfair competition and for 
| 
tortious inte:ference with contract and with existing and pros- 
! pective ] aces | ey ee - F i nee : i 
} V US TNeSS Melek i onships hhe gmount in controversy exceecc 
} } } . i 1 \ E : ! i 
: | 
{ 
| 910,000, exclusive of interest and costs, and jurisdiction over | 
| j 
| the counterelaim is vested in this Court under 28 U.S.C. §§ 1332 and | 
} 
| 
L337. \ 
i 
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UNITED STATES DISTRICT COURT 


ae 


Jury demand date: 


C. Form No. 106 Rev. 


I-A 


TITLE OF CASE 


____ BRUNSWICK CORPORATION. a Corporation 
____and SHERWOOD MEDICAL INDUSTRIES, INC. 


cee eectttioeticast Heenda thine Se 
a Corporation, 


For plaintiff: 
Mayer, Brown & Platt, Esqs. 
231 South LaSalle Street 


Plaintiffs - Chicago, se 60604 
oe ay 4 Ainsworth 


il ae S,. SHERIDAN and NATIONAL CATHETER 
——— CORPORATION, a Corporation, — 


State Streets Rbsafpenactrbenefaipe ° 


aon a Caio Defendants = 
ot _For defendant: ek 
rae c co eg Robert A, Knuti(Lord, Bissell & Brook 
a i Te a gtr pe ki South Leselie Street eae 
ae ee aC Mw ATE _ Chicago, Illinois a 
Aa eel A Sa uae INC TH an eran tech a _(DeGraff, Foy, Conway & Holt- -Harris) 
eae i To ae isi 8 State Street, Albany, NY l2cu7 
STATISTICAL RECORD COSTS 
5 mailed eo a 
mailed — a ae 


is ; of f Action: 


iferred from. N. Dist. 
illinois, Eastern _ 
v.- Settlement Agreeme 


on arose at: 


Wit ness fees 
by 
Depositions 


72-C¥- S22 i aa 


Bruuswick Corp. et ano vs. David S. Sheridan et ano 


PROCEEDINGS 


‘iled certified “copy o of Order ‘of | Hon. “William J am J, Lynch, USDJ, - 
____ Northern District of New York from Northern Dist. of Jilin 
_ certified copy of docket entries __ 
| Complaint 
designation _ 
___ three affidavits pursuant to General ral Rule 39 _ 
ae Security fi for costs Bond i 
summons returned served on ‘on both def oth defendants ___ 
appearance of David S, Sheridan and National Catheter _ Corporat 
_and_ attorneys _ 
_ affidavit. re Rule 39 
Defendants notice | of . filing and proof o : f service _ Ca 
_Defendants motion to dismiss for lack of jurisdiction and improper 


_in the a!lternative. to transfer to the U.S, Dist. Court for the NDNY 


_affidavit of David §. Sheridan 


Memorandum of points and authorities in support of Defendant's motion|ta diss 
ae transfer _ . 


Plaintiff's notice of ‘taking depositibn. of David. ‘S. Sheridan. a 


i ‘Plaintiffs. notice of. ‘MOCLon 
Plaintiffs ‘motion _ 
Stipulation _ es Ce LAA AUTON IC CC Snail he 

al above. acorporated ueder ons pavers Levi a 

Dec.’ wee Filed stipulation extending time to appear, answer or otherwise n “move. ‘to. anc ne 

"January 5, 1973). te one ml 

_Stipulation_ extending time ‘to. _appear, answer. or otherwise move. to and includ 

Jan. 29, 1973 a ES) STL 

“Stipulation | and _order _(MacMahon) - ‘extending t time EO. appear, answer, or 

_move to and including February 1 CE Soba 

Stipulation and Order (Foley) "extending time to appear, answer or cothbr i 

tO and including March 31, 1973 

__Defendants' Answer and Counterclaim. Pa Ghai 

Pleiutitr a eee). fo Coumterciatis 

Notice of taking deposition _— 

-Defendants' objections to plaintiffs" “production requesta nn 

_ Blaintiffa' Memorandum of Law in opposition to defendants' objections |to pro 

of documents 


Filed Notice of Motion _ 1 w/Aff. _of Sve. for order to “compel. production. “and _ on 

___inspection_and copying of documents, returnable September 17, a _at 
_Notice of deposition Aug. 28,:1973 at 1:00 p.m, at Glens Falis, 

" Notice of deposition Oct. 2, 1973 at 1: 00 p. m, “at McGaw Park, ‘iis 

“Notice of Motion returnable ‘Sept. J), 1973 at Albany,Motion. to quash, 

in support of motion and certificate of service 

_ Notice of Motion returnable Sept. 17, 1973 at Albany & Certificate of 

_ Motion for deave to tile _amerded complaint _ 


nemorar 


{pias 


ercyeeT notices, etc. Motion _ for leave to File ‘amended complaint. E 
_for production. denied Item 1 through 5. No. 7 left open..._.Motion fof order 
uash denied. Motion for leave to file amended er cpeecat shbmit—ol 
otice of Deposition 10/3/73 at Glens Falls, 

Notice of Deposition Nov. 1, 1973 at Chicago Tl. 
Ww xMaxshaixta return of _ service of deposition “subpoena — 


Oct. 17 [Filed Order, Foley, D.J. granting motion to file amended complaint, grantinbh _ 
in pact and denying _ in gc: et ‘the motion _for production ot ducunents , and d 


in part motion to quash 1notice2s te depose and/or “limiting the Scope. ot the 
depositions. 


1-c 
72-CV-522 


PROCEEDINGS 


Filed Depos ition § Subpoena — to American Hospital 1 Supply ply Corporation _ 


it answer _ to snenied complaint 


_____ Supply De niition “Exhibit No, 
Deposition. of David S. Sheridan take paar a3 penalt of plarati ff Mar— 


_" Plaintiffs’ request for production -ion of | documents LC 
_" __ Defendants': answers. to plaintiffs: 


Not ice Of Motion returnable Jan. 6, 
tific — 


AEE Ta suroet of b1aIneGaE sotion « to_ atin defend 


A 


ee ce S defendant's Jury Genand er ae es 
i otion for order striking defendants' jury demand. --Becision xeserved: 


© 15 7 Filed ‘Defendants’ ‘supplemental memorandum in opposition to plzintiffis" 
_motion for order striking defendants' jury demand _ 


cians” SN " Plaintiffs' Reply to Defendants' Memorandym and supplemental 
CATR _Memorandum _ in. opposition. to plaintiffs'. Motion to strike defen ants* 
ne ey demand On aie 
Feb. 10 | "Notice of _Deposition_ (2/21/75 at Albany of Isaac Jackson _ 
° 10 | “ Notice of Motion returnable March 3, 1975 at Albany, certificat Oe 


mailing | and affidavit in support. of motions for order compelling a 
_ production of documents, answers to interrogatories and reconsiderati 


__of order of 10/15/73. a 
taal : — Note of Issue - March 1975 - Albany - Jury 

Co _Memorandum-Decision and Order (2/12/7758) denying motion to strike 
_____ defendants' Aury | demand in _relation to particular issues “dise ssed — a 


in Memorandum which are to be tried and submitted to a jury-_ 
SO _ORDERED-HON. JAMES Te FOLEY, USD | 


* 24 "Notice of Motion returnable March 3, 1975 at Albany, certificate oF 
___| service and affidevit in support of motion for Separate trials) on 
ok __Liability and Damgges and to f&mrther amend complaint ae 
‘Mar. 3 [Motion for Order setting separate trials on issues,etc., Motion _for [order 
ee compelling answer to certain interrogatories, product ion of documentd,etc. 
_[First motion granted. Order submitte@. Second motion adjourned to March 
| LASS By consent 
* 6 Filed letter dated 3/3/75 £ ‘rom Ains worth. fice indicating ‘which motio Ss. “hat 
aoe disposed of by order of _Judge Foley dated 3/3/75 i 
"6|" Order granting motion for separate trials on complaint and_counter- 
UES cae ___¢laim as to liability and _ damages; motion to further amend complair 
ioe Dos ae _granted, and plantiffs' motions for orders compelling further _ 
a Co an SWers: | to. interrogatorie’ and. BESSUcE ton of documents are denied _ 
Coun HON.JAMES T, FOLEY 
oan WA otion for order compelling answers co Certain interrogatories, (2) ¢ npell: 
Patel) | production of certain documents and (3) reconsidering court's orderof IU/. 


otions 1 and z disposed of én order signed by Judge Foley Mar.3, , 1975. 
TE a __| Motion #3 withdrawn per letter dated 2/24/75 : 


aoe 7_\Piled Note of Issue - November,1975 - Albany - Jury 
oe, miste: a Defendant's Interrogatories to Aybar 5 Sherwood Medical ind}, In 


sian pettiness 


togeti or ox with Certificate of Service by mail 


Date Or 
| ee | ems 
Aug._26 . Filed Defendant's Interrogatories to Plaintiff Brunswick Corp. | 
—__.__.together with Certificate of Service by mail ET mare 

ne Filed Defendant's Supplemental Answers to plaintiffs’ Interrogatories  _ 


1__ together with Certificate of . 
Sept. 8 Filed Notice of Motion returnabie Bape. Ys" id7s-at-albany>—Deren ants 
_______| for leave to file amended answer and counterclaim, defendants’ amended- 
| answer and amendea counterclaim, defendants} amended answer to plaintir 
—-—atienidead complaine; defendants" demand for jury and certificate of iservi 
of Davia J. Aensier 
> Motion to file an Amended Answer & Counterclaim Granted. Submit= order 


B Sept. 1 _S « 
Oct. 3 | Filed Answers of Brunswick Corporation to Defendants’ Interrogatorids __ 
Oct. 3 | Filed Answers of Sherwoo 
____.-| Interrogatories Lo Ce nal a ae 
‘Nov. 4 ‘Filed ¢ rder of Judge Foley (10/31/75) granting motion to a id answe 
| _& Counterclaim with certain conditions 


d 


Medical Industries Inc., to Defendants’ | 


Nov. 12\Piled Notice of ‘Deposition of American Hospital Supply Corp. 

—"_12| _" Notice of Deposition of Bart CS ge EES ee ae 

Nov. 21 \Filed Plaintiff's Reply to Defendants' Amended Counterclaim & Certificate 

a a ae es OOM nae cee 

Hov. 21 Filed Further Interrogatories to Plaintiffs to Defendants & Certificate of 
Service 


Nov. 21 Filed Request for got apn Pee oa 


_.RuJes of Civil Procedure & Certificate of Service 

Dec. 9 PRE-TRIAL CONFERENCE- 1 hr. oo 

ec. 12 |Filed Notice of Filing Depositions : : . 

bec, 12 |Filed Depositinns of Eli G. Katz and John M. Jenkins, IV cn [ 

Dec. 16 /Case marked over the term. Clerk directed to take this case off dismissa 

as calendar to be called on January 13, 1976 ae 
Eee 


1 


pec. 22 |Filed Note of Issue for March, 1976 Term of Court at Albany-Jury 
Dec. 29!Filed depositions of D. Ross Sheridan and David s. Sheridan 

Dec,31_|Filed Defendant's Answers to Plaintiffs further interrogatories & Ce 
Dec. 31) Filed stipulation Ine 2 : Ee a 
Dec. _31/Filed notice of depostion of Robert Reardon & certificate of service a 


a) 


Oe of Mr. John N. Willman & certificate of service _ : - 
_Dec._31|Filed notice of depositions of Robert Muldoon, William Knebel and Stanley 
Garber & certificate of service _ 


1976 
_Jan..22/ Tiled Deposition of Robert F. Reardon, Jr. 
Jan. 13; Off dismissal calendar, oo oo 
an, 28 | Filed Deposition of Stanley M. Garber & Affidavit of Richard E, &ch oeder 
— 28 | Filed Deposition.of Robert Steven Muldoon & Affidavit of Richard E. Schro 
*. 28 | Filed Deposition of George William Nebel taken on behalf of sae Da 
30 [Fi fod ieee. £ Ad a toduat ts on *focuns nts for inspection and “copyi ng} 
certificate of service 
e ri1ta Besosl tian 3 John N. Willman 
. 20 |Filed Plaintiffs' Response to Defendants Request for Production of 
Ll Documents for Inspection and Copying & certificate of service Sse 
r. 16 [Pilea Plaintiffs' Pre-Trial Brief a 
17. {Filed Deposition of Henry Bartley Franey, Jr. hg 
Se tri i * ifurcate . 
pias thevorder ENas2beoS Uy “cGRSEto Peekeset say. Spt, poe bi Furcal bd — 
30 | TRIAL CONTINUED. Witnesses for Plaintire _—_—_—— ce 
ir. Jl |”* t(IAL CONTINUED. Witness for Plaintirte-———_—__—_—_—__—_—_—__—_- 


% 
CIVIL ACTION NO, 72-CV-S22 <8 
2. C. 410 Rev. Civil Docket Continuation 
= SS oo, eee seer eS eI er ad 
DATE PROCEEDINGS 


> aL penne ep ee 
Apr. 6 |Filed Memorandum iui response to d-fendants memorandum,etc. 


‘nace Serena ss met 


Filed Plaintiff's memorandum in response to defendant's memoranda,e 


TRIAL - witnesses for plaintit® 


sonemmememmeel Se ee ee ee Teenie ee mmncenn ine tennant etna 
TRIAL CONTINUED. Witness for Plaintiff, |.|.|+.| HE ENS 
TRIA.. CONTINUED. Witness for plaintiff. Defendant moves for a direc 
—verdict_on plaintiff's complaint-Decision Reserved. Witness for 


i 


aa a 


ae rl aes 
Apr. 9 TRIAL CONTINUED. Witnéss for Defendant, ______—— — 
Apr. 14 Filed Outline of Issues by Defendant as 
Apr. TRIAL CONTINUED. Witnesses for Defendant. <_ 


{{RIAL CONTINUED, Witness for Defendan*., Reading of Depositions, 
TRIAL CONTINUED. Reading of Depositions, continued. Witness for De fFendant 
TRIAL CONTINUED. Witness for Defendant 


‘© | TRIAL CONTINUED. Reading of Interrogatories by Mr. Hensler. Witness for_ 


Plaintiff. Pls intiff moves for Directed Verdict. Decision Reserved 
5 Filed Motion for Directed Verdict _ 


iled Memorandum in Support of Plaintiff's motion for directed verdiet 


2 TRIAL CONTINUED. Plaintiff moves for a directed verdict and entry of 


| 

_judgment dismissing counts 1,2,3, and 4 of defendants amended counter- 
claim. Granted as_to Counts 1, 3 and 4. Denied as to Count 2. Plaintif: 

_.mMovec for a directed verdict to strike certain testimony-denied. 

Defendant moves for directed verdict as to Brunswick-Reserved, Def 
moves for directed verdict as to Sherwood.-Reserved. De“endant mov 

_.strike all evidence of damages of $100,000 00-Denied.8 
RIAL CONTINUED. The Court rules on defenda:.ts request to charge, No 21- 

_Refused. Plaintiff's proposed general instruction No. 4-Refused. Piaint 
proposed special interrogatory No. 5-Refused. Plaintiff's proposed 

_ instruction in re: North American Instrument Corporation incident-fefus 

{| TRIAL CONTINUED. Judge Foley charged the Jury 


ndar 
a tc 


yee ee ge oo 
Filed Court Exhibit #1 - Jury Note 
neat ieinan ae + See Moke 
Titi ee od! OO 
Filed Supplementary Memorandum in support of Defendant-Counterclaimaht's 
__.Motion for Directed Verdict on Liability and in Opposition to 
Plaintiff-Counter-Defendants Motion for Directed Verdict. 
{Filed Sepcial Interroyatories submitted on behalf of Defendants and 
AS EE 3 Poe ee ne ie 
0 |Filed Defendants Proposed Instruction #23. 
{Filed Defendants Supplemental Interrogatory. 
0 |Filed Defendants Proposed Instruction #24. _ 
Filed Defendants Proposed Instruction #25. 
Filed Defendants Proposed Instruction #22. _ 
Filed Defendants Proposed Instruction #21 — 
{Filed Plaintiffs Proposed General Instruction H4. 


21 _|Piled Defendants Proposed Special Interrogatory 45. 
|Filed Plaintiffs Proposed Instruction in re North American Tnstrumen 
__Corporation Incident. 


Pe eee 
6_|Piled Court Exhibit #4. 


ets e iiss Coot Siuit 
Apr. 26 |Filed Incomplete Interrogatories - Special Verdict. ae 
Apr. 26 |TRIAL CONTINUED. The Jury is unable to agree upon a verdict in this ¢asé. 


a aia ant sat sat ae ee " ial 


A ce NR: i i i — se - . canal 


oo | A mistrial js declared. The Jury is excised. y 


e 
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PROCEEDINGS 


July 23 Filed Letter from ‘Plaintiff's Attorney's to Judge Foley dated July 8]1 
July 23 [Filed Letter from Plaintiff ‘s Attorney's to Judge Foley dated June 1 
July 23 [Filed Letter from Defendant's Attorney's to Judge Foley d.ted June 2 
July 23 Filed Letter from Defendant's Attorney!$. to Judge Foley dated June 
Filed Defendant's Amended Answer & Amended Counterclaim, Jury Deman 

_ Certificate of Service 

Filed Memorandum-Decision of Judge Foley (7/22/76) _ 

Filed Order of Judge Foley(7/22/76) directing to enter a final judgm 
Ce the defendant's counterclaimants on Counts 1,III and IV of the Cou 
Filed Judgment_ and Mailed cards, re: Judgment to Mayer, Brown, & Pla 
“> and Hogan and Hartson, Esqs. 


Aug | ae eiled Se proceedings. held April 19, 1976 at_Albany, bef 
Foley 


Aug. 1 -| pppses Notiosof Appeal by defendants 


Sept. a pce Bond on Appeal 
Oct 4 Sent Certified copy of Record _ on Appeal - £o SCA, 2nd Cir. 


Ocr.-21.|Filed reciept for papers sent to C.C.A._ 
OES ee ie ee 


Jan 19 {Sent Supplemental Record on_ Appeal to CCA, 2nd Cir. 
Jan. 28 iled receipt for papers sent to CCA. (Supplemental 00ey) 
Filed transcript of proceedings_ held March 29, 1976 at Albany be 


Bept._ 


| 
A | Judge Foley (Volumes_ teal, ett). 
pept. oe Transcript of proceedings_ held April 13, 3976 at Albany befor ue 


Judae Foley __ 


bept. | Filed Transcript of ‘proceedings held April 14, 1976. “at ‘Albany before 
Judge Foley _ es 


Bept. 26 | Filed Transcript _of proceedings — held April 15, 1976 at Albany befor 
ate Judge Foley _ 


Filed Transcript of. proceedings held April 16, 1976 at Albany before 
Judge Foley _ 


iled Transcript of “proceedings. held “April, 24, i976 at Albany_ before 
_dudge Foley _ 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF NFW YORK 


BRUNSWICK CORPORATION, and 
SHERWOOD MEDICAL INDUSTRIES, INC., 
Plaintiffs, 
ae 


NO2 72 CV S22 


DAVID S. SHERIDAN, and 
NATIONAL CATHETER CORPORATION, 


el las. Sat!) So Sen | Sate Sl Sead” la gah 


Defendants. 


PLAINTIFFS' REPLY TO DEFENDANTS' AMENDED-COUNTERCLAIM 


For their reply to defendants' amended counterclaim, 

plaintiffs state and allege as follows: 
COUNT I oa 
First Defense 

1. Plaintiffs admit that defendants purport to 
state a claim under the statutes designated in paragraph 
1 of the amended counterclaim and that the Court has 
jurisdiction over the counterclaim. 

2. Plaintiffs admit the allegations of paragraphs 
2, 3, 4 and 5 of the amended counterclaim. 

3. Plaintiffs admit that each of the plaintiffs 
and defendants have engaged in interstate commerce, but plaintiffs 


deny the remaining allegations of paragraph 6 of the amended 


counterclaim. 


20 


4. Plaintiffs admit the allegations of paragraph 


~ 


of the amended counterclaim, except-that they deny 

the allegations of the last sentence of such paragraph 
and allege further that paragraph 5 of the May 28, 1971 
settlement agreement was included by mutual agreement of 
both parties. 

5. Plaintiffs deny the allegations of paragraphs 
8 and 9 of the amended counterclaim. 

6. Plaintiffs admit that they have instituted the 
instant action against defendants to enforce the terms of 
the May 28, 1971 agreement, but deny each and every other 
allegation of paragraph 10 of the amended counterclaim and 
allege further that plaintiffs do not seek to prohibit 
defendants from competing generally with plaintiffs in 
the manufacture and sale of conductive tubing, but only 
such tubing as is covered by paragraph 5 of the said 
agreement. 

7. Plaintiffs deny the allegations of paragraph 
11 through 15 of the amended counterclaim. 


Second Defense 


Count I of the amended counterclaim fails to state 


21 


a claim for which relief may be granted. 


Third Defense 


Defendants are estopped to assert a counterclaim 
which seeks to avoid the obligations undertaken by 
them in the settlement agreenent of May 28, 1971. 


Fourth Defense 


The amended counterclaim of defendants is barred 
by the doctrines of accord and satisfaction and collateral 
estoppel. 

The amended counterclaim of defendants is barred 
in whole or in part by the applicable statute of 
limitations) (15 U.SieL.s156))- 

COUNT. Tt 
First Defense 

1. Plaintiffs reallege and incorporate herein 
by reference and answer to paragraphs 1 through 13 of this 
amended counterclaim. 

2. With respect to paragraph 17 of the amended 
counterclaim, plaintiffs admit that on December 1 anda 


April 18, 1972, respectively, AHSC issued purchase orders 


Le 


90-0944 and 90-77361 for conductive tubing in an amount 


totaling approximately $80,000. laintiffs are without 
Knowledge or information sufficient to form a belief 

as to the truth of each and every other allegation 
contained in paragraph 17. 

3. Plaintiffs deny each and every allegation con- 
tained in paragraph 18 of the amended counterclaim, except 
that they admit that Sherwood's president did telephone, 
and the write to, AHSC's executive vice president and 
marketing vice president, calling their attention to the 
settlement agreement attached to the amended claim as 
exhibit A. 

4. Plaintiffs deny each and every allegation con- 
tained in paragraphs 19 and 20 of the amended counterclaim. 


Second Defense 


Count II of the amended counterclaim fails to 
State a claim for which relief can be granted. 
Third Defense 
Defendants are estopped to assert a counterclaim 


which seeks to avoid the obligations undertaken by them 


in the settlement agreement of May 28, 1971. 


J 
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Fourth Defense 
Count II of the amended counterclaim is barred 


by the three-year statute of limitations, CPLR §214(4). 


COUNT III 


First Defense 


1. Plaintiffs reallege and incorporate herein 


by reference their answer to paragraphs 1.through 13 and 


17 through 20 of the amended counterclain.. 


2. Plaintiffs deny each and every allegation 


contained in paragraphs 22 and 23 of the amended counterclaim. 


Second Defense 


Count III of the amended counterclaim fails to 
state a claim for which relief can be granted. 


Third Defense 


Defendants are estopped to assert a counterclaim 
which seeks to avoid the obligations undertaken by them 
in the settlement agreement of May 28, 1971. 

Fourth Defense 
Count III of the amended counterclaim is barred by 


the doctrines of accord and satisfaction and collateral 


estoppel. 


Count III of the amended counterclaim is barred 


by the three-year statute of limitations, CPLR §214({4). 


First Defense 


1. Plaintiffs reallege and incorporate herein 
by reference paragraph 1] through 13, 17 through 20, and 
2. Plaintiffs deny each and every allegation 
contained in paragraph 25 of the amended counterclaim. 


Second Defense 


Count IV of the amended counterclaim fails to 
et a claim for which relief can be granted. 
’ 
Third Defense 
Defendants are estopped to assert a counterclaim 
which seeks to avoid the obligations undertaken by them 
in the settlement agreement of May 28, 1971. 
Fourth Defense 


Count IV of the amended counterclaim is barred by the 


three-year statute of limitations, CPLR §214(4). 


25 
WHEREFORE, plaintiffs pray that this Court dismiss 


the amended counterclaim and assess costs against defendants. 


MAYER, BROWN & PLATT 

231 South LaSaile Street 
Chicago, Illinois 60604 
ST 2-0600 


AINSWORTH, SULLIVAN, TRACY & KNAUF 
State Bank Building 

75 State Street 

Albany, New York 12207 


434-4171 


Attorneys For Plaintiffs 
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Transcript of March 29, 1976 

Opening Statement of Attorney for 

Plaintiffs Brunswick Corporation 

and Sherwood Medical Industries, Inc. 
9 (p.8 1.21--p.9 1.4) 


As you know, there are two corporate 
i plaintiffs in this case. One plaintiff is Sherwood 
| Medical Industries. The business of Sherwood Medica] 
I Industries is the manufacture and sale of medical 


2 products for surgical and medical uses. Sherwood has a | 


| 
| 
| plant in North Argyie, New York, and at that plant | 
| 


| Sherwood manufactures tubes and catheters for medic: ] 


| purposes. That is not the only plant which Sherwood I , 
| 
‘ i but it is the only plant that is involved in this laws 
4 ke : 
(p.20 2.27 «= p.il 1.2) 
7 Mr. Sheridan has, for many years, well back into the 
} | 
18 | 1950's, been one of the industry's leading inventors | 
19 and innovators in connection with the manufacture of 
| } 
a) plastic tubing for surpical purposes, The facts that | 
i 
9} | you will be called upon to deliberate in this case enliyl 
0% begin in about 1960, approximately 16 years ago. At 
23 | that time, Mr. Sheridan had a company called Sheridan 
4 Catheter and Instrument Company. ‘That company was also | 
" | 
5 locatedin North Argyle, New York, and the business of 


|| 

| that company was the manufacture and sale of plastic \ 
tubes and catheters for medical purposes. Brunswick | 
| 


xk 
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(p.20 1.17 -- p.20 1.21) 


When Mr. Sheridan came on the scene, he 
devised a new type of conductive tubing. This tubing 
was, first of all, clear plastic. Secondly, it had, 


running alone its length, a black strip of electrically 


conductive material. This type of tubing was the 


(P.27 1.9 -- p.30 1.9) 


What do the defendants Say by way of 
defense? There are two defenses, essentially, inter- 
posed. The first defense, ladies and gentlemen, is 
that the tubing which Mr. Sheridan and Nacional Catheter 
Corporation now sell is not similar in features or 
configuration, does not constitute tubing similar to 
the products being made by Sherwood. In short, the 
defendants say that the two pieces of tube are not 
Similar. That, ladies and gentlemen, is the first 
mreat question this jury will have to decide. You will 
see this tubing. You will have the opportunity to 
inspect it. You will have the benefit of testimony 
from both sides. One of the questions you must decide 
is whether in fact the two types of tubing are similar. 

The second point urged in defense is 


that the restriction imposed on Mr. Sheridan by the 


iA 


restriction, and therefore should not be enforced by | 


this Court. 

Let me, if I may, direct my comments 
to the first of the two defenses. That is, the defense 
that the two types of tubing are not similar. The | 
contract contains the word "similar," and it doesn't 


define for us what similar means, as you will see when 


we place that exhibit before you. You therefore will 
have to devise a definition of similar which comports 
with your own ieasoning and experience and which 
comports with the evidence presented to you. One would 
think that Webster's dictionary and a physical 
inspection of this tubing would be all that would be 
needed in order to determine that these two products 
are in fact similar. But there are, admittedly, two 


differences. 


The difference, number one, Mr. Sheridan's| 


i 
i 
i 

1 


tubing which has a conductive line, and b°ar in mind 
Chat it is that conductive line whivy: ts essential in 
suction, lays, the conductive line, on the outside wall 


of the tubing. The conductive lin? is not forged into 


the wall of the tubing. Difference number two, as you 
wili see when we get to the actual evidence, is that 


the so-called connectors on each end of Mr. Sheridan's 


tubing are different, so that the means by which one 
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would connect the tubing either to another length of 
tubing or to a vacuum bottle or suction machine is 
different. 

We leave it to you, ladies and gentlemen, 
to decide whether those two admitted differences are | 


such as to make Mr. Sheridan's tubing not similar to 


the tubing made by Sherwood. 


With respect to the connectors, there 
are indeed different types of connectors, but this is 
not a lawsuit about connectors. I submit it is a lawsuit 
about tubing and I submit that when you see the tubing 


itself, when you see the relationship that those 


connectors have to those tubings, that you will agree 
that the fact that one changes connectors on either end 
of the tube does not affect the question of whether 

Mr. Sheridan's product has features or configuration 


of a conductive line similar to plaintiffs' product 


which has the same features and configurations and 


the same line. 


Second, with respect to the argument 
that Mr. Sheridan's tubing has a black line which runs 
along the outside of it and the Sherwood tubing has 


a black line which is forged into the wall, I submit 


that the testimony will show to you, ladies and 


gentlemen, that this is a difference absolutely lacking 
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either significance or reason. Mr. Trembly, who will | 
testify as to the extrusion techniques, will show you 
just how easy it is to zget from the Sherwood tube on 

one hand to the National Catheter tube on the other aad? 
And the witnesses I have already identified, Mr. Katz, 
Mrs. Rogers, will tell you just what difference this 


minute change in placement of line makes. And I 


respectfully submit that the answer will be, it makes 


no difference at all. 


Testimony of John N. Willman 
Gea ea oN 0 abs livin eye tinh ol or mn vat ee 3) 


Subsequent to my service years, I think 
I was separated in 1946, I went back to American Hospital 
Supply Corporation in an executive capacity. ie 
continued with American Supply Corporation until 1959 
in various executive positions. When I was last with 
them I was their vice-president of operations located 
in the headquarters in Evanston, Illinois. I left them 
Co. )oin 


Brunswick Corporation coincidental with their 


acquisition of A. S. Allo Company of St. Louis, who at 


the time was the second largest hospital supply company 
in the country. 

I went down there and subsequently became 
the head of it for them. They, at that time, referred to 


it as their health and science division. We acquired 


6 


a number of companies, including Mr. Sheridan's company, 
Sheridan Catheter and Instrument Corporation, to create 
what has now become known as Sherwood Medical Industries, 


which is an 85-percent owned subsidiary-of Brunswick 


Corporation and has trade on the American Stock Exchange.| 
I was the president there and chief operating officer. 


In fact, I put the company together for them and then took 


it public to the extent that it is now public 15 years. 


kknr i 


(p.66 1,6 e=p,79 1,13) 
Q Directing your attention to the 1940's and 1950's, wnat 


kind of tubing was used for suctioning in the operating 


room? 


A Generally, heavy-walled rubber tubing, usually reinforced) 
rubber tubing or either natural or synthetic rubber | 
tubing that was opaque, that you couldn't see through. 

MR. TUCKER: If the Court please, I | 
would ask the clerk to mark as Plaintiff's Exhibit 1 


for identification a four- or five-foot length of black 


tubing. | 
THE CLERK: ) Plaintiff's Exhibit l for 
| identification. 
Q Mr. Willman, would you take a look at Plaintiff's 1 


for identification and state whether that exnibit is 
an example of the kind of tubing which was used for 


| suctioning in the 1940's and 1950's, the time which you 


just described? 


A Well, it certainly would serve the purpose as it was 


known then very admirably. 


MR. TUCKER: Your Honor, I will offer 
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Gi identification 


2 BY MA. DUCKER > 


10 such as Plaintiff's: Exhibit 22 


11 | A In the broad sense, no. There were fabric-reinforced | 
| 

12 | walls to make it more rigid, and that sort of Chines | Owe | 
i 

13 | they were all opaque, or at best translucent. | 

14 | Q Was clear tubing used for suctioning? | 

5 ls If it was, I never came across it. | 

16 ge Would there have been any advantage, Mr. Willman, in the | 


ea through instead of tubing that was opaque? 


YOO WA Oh, certainly. 

| | 
20) 1 Q What were they? | 
a ee Well, for one thing, it would give the peopie in the 


aye tube wasn't clouded or obstructed, and that the flow of 


| Also, it is in some forms of suction where the tube is 


i aa 


| 
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Plaintiff's Exhibit 1 for identification into evidence, 


tendering it to counsel. 


1 Q Were any other types of tubing employed for suctioning 


9 | in the 1940's and 1950's, Mr. Willman, besides tubing 


suctioning procedure to use tubing that you could see 


operating room substantial evidence of the fact that the 


the material was actually progressing through the tube. 


32 | 


MR. ARNESS: No objection. 
THE COURT: Received. 


(Plaintiff's Exhibit No. 1 for \ 


received in evidence. ) 


{| 


ee 
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actually through a natural orifice or passage in the 
patient's body, the nature of the fluid could be observed 
an coming, through clear, transparent tubing, which is quite 
important to the physicians and nurses in many instances. | 


( | 


; Q Was there, in the 1940's and 1950's, tubing available 


| 

| 

6 which was clear and yet at the same time was conductive? | 
\ 

| 


| : A Not to my knowledge. In fact, I am quite certain there 
8 was not. 
9 Q Do you know why, Mr. Willman, it was necessary for the 


tubing to be conductive? Just speak in general terms. 


NM A Well, certainly in an operating room environment where 


12 they are giving, inhalation type anesthetic, they often 
use explosive pases or sometimes use explosive pases, 
M4 and I think a couple were mentioned this morning. One 


of them was cyclopropane. Now, these are gases that are 


16 heavier than air, and the excess of them that may not 


17 be inhaled by the patient, and the exhalation, for that 


18 matter, tends to sink to the floor of the room because 
19 4t is heavier than air, uo. veing explosive, they can 
20 conceivably, and of course in fact ignite by the sparks. 


2 It has caused fires and caused explosions that have 


“ grievously injured patients and operating room personnel, 


23 in fact, have killed them from time to time. This is 


a well-documented fact. 


25 Q Have you ever met Mr. David Sheridan? 
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Yes, indeed. 

When was the first time you met Mr. Sheridan? 

Well, if memory serves me correctly, I think I met bave 
Sheridan for the first time in the late summer or the 
early fall of 1959. It was subsequent to my purchase of 
the T. J. Noonan Company. 

Would you describe the circumstances of your first 
meeting with Mr. Sheridan? 

Yes. There was a salesman for the t. J. Noonan Company 
which I had purchased for Brunswick at that time named 
Bill Peter who lived, at least at that time, in Glens 
Falls. And I had had some idea of Mr. Sheridan's 
capabilities and was interested in meeting him, and Bill 
Peter made it known to me that he knew Mr. Sheridan and 
he arranged for me to meet Mr. Sheridan, in fact, took 
me to his farm in North Argyle for that scien ia 

And did a meeting there take place between yourself and 
Mr. Sheridan? 

Yes. itodid. 

Who was present. besides yourself and Mr. Sheridan? 
Well, to the best of my recollection, in addition to 
Mr. Sheridan and myself, I think Bill Peter was 


undoubtedly present at that first meeting. 


As of the timeof that first meeting, Mr. Willman, was 


there on the market any clear tubing for use in suctionin 


a : 
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which had a black line running down its length? 
A To the best of my knowledge, no. | 
Q Mr. Willman, would you please state what took place at 
that first meeting between yourself and Mr. Sheridan? 
A tes, 2 was, of course, prepared for what I saw in the 
name, but Mr. Sheridan had & briefcase that he referred 


to quite Properly as his bag of tricks. We met in his 


living room, in his farm, and he showed me, really, 


three things that interested me keenly. One was, he } 
Showed me that he could -~ and explained to me that he | 
could, as he extruded a tube, independently vary the 
inside diameter, the outside diameter and the wall 
thickness of the tube which allowed him to create a bulge | 
within the reasonable tolerance of dimensions that he | 
pre-determined as he extruded the tube. That was one of 
the things that fascinated me. 

Another thing he could do is that he could 
extrude a line continuously ina tube. At that time, 
if memory serves me right, the purpose that he felt this 
was most applicable for was because it could be made of 
a material that was radio opaque, or in other words, 


opaque to X-ray. And this interested me very much. And 


finally, of the three things that I recall very clearly 
that I was fascinated by was that he had a tube, a 


plastic tube in which he extruded a hole the length of 


a 
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the wall of the tube, and a distance down the tube he 


had fastened it to a flexible plastic balloon. And there] 


is a type of catheter known as a Foley catheter or 


balloon catheter made of latex, where if it could be 
| 


successfully made entirely of plastic, would have decided] 


advantages. This was the third thing that he showed me 


| 
| 
| 
that created great interest on my part. | 


i 
Hi] 


| 


| 


| 
| 
| 


| 
} 


} 


Did Mr. Sheridan show you an example of tubing with a | 
conductive line running along its length? 
Well, I don't really recall that the thrust of the | 


conversation was conductivity at the time. The line that] 


he showed me, as I recall, and to the best of my knowlede@, 


the thrust there was that it could be made radio opaque. 
Subsequently, of course, the same technique that made the 


radio opaque line could have been and did produce a 


conductive line, an electrically conductive line. | 


Would you explain to the jury what the function of tubing 
with a radio opaque line extruded within it would be? 


Well, again, since all of these tubes are designed to 


take something out of or put something into the human body, 


| 
the tube often, or almost always, goes into the body 


{n a manner that makes it impossible to see it visually 
after you put it inside the patient. 


For instance, a stomach tube that should 


normally, would be inserted through the nose and down the 
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3 operator can't see it any more. If it has a radio 
4} opaque line in it or some radio opaque substance in it, 
} then if you flucroscope it or take a picture of it by 


6 X-ray, you can visualize on the X-ray film exactly the 


position of the tube in the patient's body. This is 


8 the value of and the importance of the radio opaque Line 
9 [8 What if anything did Mr. Sheridan say about the 
i = | 
10 ff relationship between conductive line tubing and a radio 


iy Opaque tube? 


le A Well, I don't recall that detail of the conversation at 
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back of the throat and into the stomach of the patient, | 

: { 

2 once it pets past the end of the patient's nose, the | 
H that time at all, don't even recall that such a conversa- 


4 | tion was or waS not -- or such and such a commentary was | 
a a part of the conversation, I just don't recall such | 
16 conversation. | 
i | Q What happened next after the series of meetings that you! 
18 | described for us? 
19 A Well, on behalf of Brunswick Corporation, I negotiated 

20 with Mr. Sheridan, and ultimately we bought his company. | 
“1 Q During the period of these negotiations, did Mr. Sheridan 


show you a_ sample of any tubing with a conductive line 


| 23 running along its length? 
24 1A I have no recollection of it. 
25 Q When did you first see a sample of such tubing? 
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' 
I really couldn't tell you that, either; just don't 
recall. | 
| 

Was it before or after the acquisition by Brunswick? 
l can only answer that in a speculative fashion, ut my 


judgment would be that it was before the acquisition l 


that this application was discussed, because it was an 


obvious, apparent possibility. 
And in connection with the purchase of Mr. Sheridan's 
company, was a stock purchase agreement executed betwee! 


Mr. Sheridan and your company > Brunswick? 


;@ 


f I understand the phrase correctly, stock purchas 


agreement, we did agree to purchase his stock with 


{f 


Brunswick stock. It was a stock-for-stock exchange, if 


my memory serves me right, based on a minimum equity 
value of the company plus a premium. \ 
Do you recall any of the details of that minimum plus 
premium? 

Well, it seems to me, again, to the best of my recol- 


lection, that Mr. Sheridan's company had a net worth of 


about $100,000, more or less. I think if memory serves 
me right, we agreed to pay him for the company an amount 


approximating double that, or about $200,000. But more 


important, far more important than that was, we agreed 


| 


to a royalty arrangement that he proposed, and that was 


that we pay him four percent on the first $500,000 worth 
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of volume each year, three percent on the second 
$500,000 worth of annual sales volume and two percent 


\ thereafter. 


| To the best of my knowledge, those are the] 
royalties he enjoys from Sherwood, to the present day. | 
a MR. TUCKER: If the Court please, I i 
would like marked as Plaintiff's Exhibit 2 for I 
8 identification a copy of an agreement purportedly 
9 | executed by John Willman and Brunswick on the one hand 
10H} and David S. Sheridan on the other hand. 
1 THE CLERK: Plaintiff's Exhibit 2 for | 
Be fuentification. 


13 MR. TUCKER: I will show you the document, | 


4 If Mr. Arness. 


15 | MR. ARNESS: No objection. i 
| THE COURT: Received in evidence. 


U 
17 | (Plaintiff's Exhibit No. 2 for 
| 
| identification received in evidence.) 
19 ff THE CLERK: That agreement is dated 


20 February 18, 1960, your Honor. 


i MR. TUCKER: If 1t please the Court, 


22. I will mark as Plaintiff's Exhibit 3 for identification 
23 a copy of an agreement dated March 10, 1960, between | 


2t David S. Sheridan on the one hand and Brunswick on the 


25 other hand. 
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i. | 
I tender the document to counsel and 
| 
| offer it in evidence at the same time. | 
MR. ARNESS: No objection, your Honor. 
THE COURT: All right, received. | 
\| 
| (Plaintiff's Exhibit No. 3 for | 
| identification received in evidence. ) 
lay MR. TUCKER: \ 
\ 
| & Mr. Willman, would you refer to what we have marked as | 
\ Plaintiff's Exhibit 3 in evidence and state whether that 
{s the agreement to which you just made reference? | 
| i 
la Yes, sir, this 1s a copy of that agreement. | 
\ i 
I Do you recall, Mr. Willman, whether at the time you had 
| these meetings and conversation with Mr. Sheridan Lancione! 
| 
| up to the execution of the agreements, Exhibits 2 and 3, 
| : | 
in February and March 1960, do you recall whether if at | 
| 1 
| that time Mr. Sheridan had advised you that he had applied 
1 
| for a patent in connection with clear conductive tubing? ! 
|A No, to the best of my recollection,I don't recall that | 
| he said he had. 
| MR, TUCKER: I would like to mark as 
Plaintiff's Exhibit 4 for identification a length of | 
i 
tubing approximately six feet in Jength which bears 
the catalog number, "Argyle 2930." 
THE CLERK: Plaintiff's Exhibit 4 for | 
| identification. 
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Would you look at Plaintiff's Exhibit 4 for identificar'! 


Mr. Willman, and tell the Jury what that is, please, 
Well, this is clear tubing with a conductive line, 
manufactured by Sherwood Medical Industries, under the 
patent license that Sherwood Medical Industries, or 
brunswick purchased from Mr. Sheridan. 

And to your Knowledge, is th t an example of tubing 
developed by Mr. Sheriden at about the time of the 
negotiations for his business that you spoke of? 
Yes, it is. I think it is also the bubble that | 
referred to. 

Are you referring, Mr. Willman, to the fact that on 
end of the tube it appears to bubble out? 

Bubble, yes. That is by intent. 

And 1s that the bubble that you were referring to when 
you tated -- 

Yes, it is. 

And would you demonstrate to the jury, by use of that 
bubble, Mr. Willman, what advantage, if any, that tube 
has and also show iis Honor. 

Well, by cutting the tube in half, for example, you can 
create a funnel, that is what has been done in this end, 
leaving it the way it was extruded, and then cutting it 


where it slopes off, you create what \e call and Dave 


called an integral male connector. And then that means 
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as though these were two separate picces of tubing. | 
Beard ae in mind, these tubes always must be connected tc 
something, you connect them by going, like this and you 

\ 
get a connection, which was the thing, as 1 said at the | 
onset, th-t = found particularly fascinating by Mr. 
Sheridan's capabilities when I first met him at his use| 
in North Argyle. 


MR. TUCKER: If the Court please, I will 


tender to counsel, Plaintiff's Exhibit 4 for identiftcrttgn 


and offer it into evidence. 
MR. ARNESS: No objection. 
THE COURT: Received. j | 
(Plaintiff's Exhibit No. 4 was received 


into evidence.) i 


Mr. Willman, when was the first time that clear 


conductive tubing similar to Plaintiff's Exhibit 4 
became available in the hospital supply industry for 


marketing to hospitals? 


Well, I am not exactly certain as to when it might have 
been, but we completed the negotiations to purchase 
Sheridan Catheter and Instrument Corporation in February, 
late February or early March 19.0. We then gave him the 
specifications around which we wanted to design a line 


of catheters and tubes, using tis methods, that we broke 
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into the market,which we entered the market with that 
tube line in approximately July 1, 1500. So I would say | 
that that tubing appeared on the market subsequent to \ 
that date. 
Now, whether it was immediately coinciient|] 
With the other tubes or some weeks or months later, I 
Just don't recall. But it would have been subsequent, 
i belteve, to July 1, 1960. 
Was there anything like Exhibit 4 on the market for 


| 
suction prior to the time that you made that introduction 


sir? 

No, there was not. 

Is it fair to state that the typical suction device is 
exemplified by Piaintiff's Exhibit 1? 


That would certainly be similar to a lot of them. 


MR. TUCKER: If the Court will permit 


me at this time, I would like to pass around to the | 


jury Plaintiff's Exhibit 1 in evidence which is the 


solid opaque suction tubing, and Plaintiff's Exhibit 4 
in evidence which is the clear tubing with the black line, 

THE COURT: | All pipht. So, ladles -and 
gentlemen, pass it around, if you want, and take a look 
at the exhibits. 


MR. TUCKER: I wonder, your Honor, while 


the jury is looking at the samples, Exhibit 1 and 4, 
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if I might ask Mr. Willman a question. 


a4 THE COURT: Sure. \ 
} BY MR. LUCKERS: 
1 Q Mr. Willman, with reference to Exhibit 4 


225 Part. of 


nis] that tubing electrically conductive? i 


1A Oh, yes, indeed. 
Q What part of it is? | 
i 8 A The black line, i 
| 
9 | Q And is part of that tubing not conductive? | 
10 A Yes: | 
V1 | Q What part? 
12 | A The transparent part, or in other words, the balance of | 
1 iy] the tube, other than the black line. 
kkk 
(ps FO. 12d Se BO 20) | 
4 Q During the course of your negotiations with Mr. Cea ) 


Mr. Willman, did you have conversations with Mr. Sheridan 
about the extent to which patent protection would be 
24 available in connection with his extrusion process? 


5 | A Well, yes, during our conversations, he had these several| 


documents which I accepted as unique, and we later 


concluded on the basis of investigation, were unique, 


| all of which were potential, potentially prstectable by 


1 | patent, yes, we had this discussion. 


20 


KkK* 
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Q 


And to what extent, if any, did Mr. Sheridan ever indi- 


cate that patent protection would supplant know--how in 
connection with the manufacture of such tubing? 

Well, I recall a specific conversation with Mr. Sheridan 
in this regard that was specifically related to the 
Dubble process, or this process of being able to 
independently control the inside and outside diameters 
and wall thickness of the tube as he extruded it, and 
there was some concern expressed, I don't recall by whom, 
that when the patent was allowed to issue, this might 
permit people to design around it because they would see 
exactly how this unique process was accomplished. And 
Mr. Sheridan's response to me was that he didn't think 
they would get too far in their attempts because know how 


related to the process was essential to its successful 


practice, 


B29) 


Mr. Willman, let me show you next a copy of a documen 
which I will first mark as Plaintiff's Exhibit 6 for 
identification, being a January 26, 1960 memorandum from 
J. N. Willman to H. F. Bair. 

THE CLERK: Plaintiff's Exhibit 6 
for identification. 
Mr. Wiliman, is Plaintiff's Exhibit 6 for identification 
a copy of a memorandum prepared by you on or about the 
date that it bears? 


Yes, sir. 


ED. 


Co 
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BY MR. PUCKERS 
Q Mr. Willman, referring to what has been received in 
evidence as Plaintiff's Exhibit 6, that is, the 


January 20, 1960 memorandum by Mr. Willman, would you 


first state who Mr. H. Bu. Bair: was in’ 19607 


A H. F. Bair was the president of the Allo Company at tl 


aa 


time Brunswick bought the company. He continued there- 


after until I succeeded him in January of 1961 as the 
corporate vice-president of Brunswick Corporation and 

: e 
president of the Allo Division of Brunswick. At that 
time he was my superior. 


Q And does Exhibit 6, Mr. Willman, contain a paragraph 


which makes reference to what you, as the negotiating 


officer, sought to achieve in connection with know-how 


and Mr. Sheridan? 


A it certainly does. 
Would you read to the jury that paragraph? 
A Certainly. "Should we elect to terminate Sheridan's 


employment on the occasion of any one of the interval 
that we are permitted this right, we will retain 
exclusive license for the use of his patents, but he 
will have the right to go into the catheter business 
he cares to do so, in competition with us and use his 
trade secrets and know-how. If, on the other hand, 


Sheridan elects to terminate his employment, he will 


c 
Pe) 


Lf 


not 
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be permitted to use any of his trade secrets or Know-how 


to compete with us." 


This is the paragraph in question. 


What trade secrets and know-how were you referring to 


when you wrote that paragraph to your superior, Mr. Bair? 


Well, I was referring to those things that are connecte:i 
with, again, basically, the three things that I found of 
greatest interest in his capabilities. That is, the 
ability to extrude this bubble and the ability to 
extrude these lines, the one conductive and the other 
radio opaque in a continuous manner in a tube. 
And did the employment contract entered into between 
Mr. Sheridan on the one hand and Brunswick on the other 
in 1960 carry forward that intent to protect know-how? 
Certainly did. 

MR. ARNESS: Your Honor, I object. The 
documents speak for themselves. Whether they did or not 


is a matter of whether the documents carry out the 


contention, 


MR. TUCKER: To obviate the objection, 
your Honor, I was going to have Mr. Willman read the 
relevant language from the contract. 

THE COURT: All right. You should read 
the part. Are you going to have it read, the part that 


explains it? 
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od MR. TUCKER: Yes, sir. 


Ns Now, referring you to Exhibit 5, Mr. Willman, does that | 


| 
exhibit carry forward the intent which you have Just | 
i 


ae) described to the jury? 

no 4 | A Yes, if “that. 4s .the emp Lloyment agreement, it does. | 
\| | 

|! | 

ith Sy And would you read the paragraph of Exhibit 5, lettinr | 

Hi | 

i | 

i. the record show I have pointed to paragraph 7, read the | 


paragraph of Exhibit 5 which carries that through. 
A "During his employment by Catheter or Brunswick, Shertdan 
agrees that he will not engage in any activities, 
| directly or through any other corporation or organiza’ 
competing with the business of Catheter or Brunswick. 
a This restriction shall be binding upon Sheridan for a | 
term of five years after February 19th, 1974, if the 
agreement is not terminated by Catheter or Brunswick 
prior thereto." 
Q When you purchased National Catheter Corporation, Mr. 
Willman, in early 1960, would you please tell the jury 


what it was that you purchased, in your own words? 


| A Well, it is sort of repetitious, but I purchased, on 
| 

od behalf of Brunswick, Mr. Sheridan's capability to, Siete 
independently vary the inside and outside diameter of 


| the tube and the wall thickness as he extruded it, and 


his ability to extrude in a continuous way these lines 


t 
_ 


of dissimilar material in the wall of a plastic tube. 


’ 
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| 
Mr. Sheridan, while he had a business, 
it was inconsequential. I think he was doing somethiv« | 
in the neighborhood of 100 to $125,000 worth of busin “«s i 
the time on an annual basis, So, while we indeed di’ 
purchase his business, it was essentially these 
capabilities that we purchased. The fact, the intri;r | 
fact to me was, up to that time; the people he was de} iir- 
business with apparently took very little interest in 
these capabilities which fascinated me. 
By these capabilities, referring a kee bubble and th 
Line? 


The bubble and the lines, yes. i 


Was there any machinery purchased in connection with the | 
purchase? 


Oh, yes, Mr. Sheridan had some extruding equipment. i 


3 


don't recall just how many extruders he had, and some 


various types of dyes through which he extruded materials} 
some dyes also tha he .\....shed tips it 

that he made eyes .n catheters, a:.4 some «. ulp. 

he put the end of the tubes in a dye to form whe 

the tube and things of that nature, the necessary 
equipment to make plastic catreters and tubing. 

Was such seinen commercially available elsewhere? 
As far as the extruders were concerned, yes. In fac', 


I don't recall specifically the origin of his extruders 
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that we bought at the time, but there is a company here 


in this country called Sterling over in New Jersey that 
makes extruders, and.I think we subsequently bought from 
them. I believe we also bought some extruders for 

Mr. Sheridan from time to time and dyes, and that sort of 
thing. With dyes, he preferred the plastic to form the 
items. I think for all practical purposes, without 
exception, those were made right in his own shop at the 
plant, in his own tool room. 

Now, what did the plant look like? 

Well, it was a converted rural cow barn. I imagine it 
was originally a cow barn, It was a typical red sort of 


New England type farm barn. | 


(0.93 1.24 --\p.94 1.18) 


Q 


Mr. Willman, after Sherwood commenced to market clear 
conductive tubing such as Plaintiff's Exhibit 4, for what 
purpose did it market that tubing? 

Well, it marketed that tubing for use in the hazardous 
areas. And by that I mean for use in areas where 
explosive gases were being used in a hospital environment 
And what part of the hospital would that apply to? 

Well, that was normally the operating suite, but it could 
have been, in some instances, the obstetrical suite, it 
could have been in the emergency room, it could have been 


a number of things. But characteristically, it was for 


use in the operating room. 


20 
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And for what purpose within the operating room was that 
marketed? 

It was marketed for use as suction tubing in such an 
environment, primarily, and the conductive feature was 
designed to provide safety to the operators and the 
patients that a spark wouldn't be generated as a result 
of static built up on the tube that might cause the 


explosive gases or explosive atmosphere to be ignited. 


(p.95 1.7 -- p.95 1.25) 


When we ultimately built the factory, we 
exercised our option that we retained from him, bought 
the ten acres of land and constructed a first-rate 
factory there. 

I think the initial factory was 10,000 
square feet. It was, of course, a brick and concrete 
structure designed for the purpose that subsequently 
has been expanded a number of times. I don't know its 
exact size, but I would guess it is approximately 8,000 
Square feet, or some such, at the present time. It is 
quite a large factory there now, 

Did that factory provide employment for people in the 
area? 

Oh, unless things have changed since I left Sherwood, it 
was, by a wide, wide margin, the largest employer in that 
part of the country, and I would say that it provided, 
payrollwise, the economic backbone of the community. 

How far from the red barn was the factory built? 


Right across the road. 
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| Q 


Q 


A 


And on these occasions when Mr. Sheridan asked you to 
fire him, Mr. Willman, were you aware of the language of 
the contract, the employment agreement, Exhibit 5, which 
starts at the top of page 4,pertaining to the binding 
effect of the restriction on Mr. Sheridan? 

Yes, I was, very definitely. 

What did that language say? 

Well, that language says this restriction shall be 
binding upon Sheridan for a term of five years after f 
February 19th, 1974, if the agreement is not terminated 
by Catheter or Brunswick prior thereto. 


And if you had fired Mr. Sheridan as he requested, would 


that have been a termination of Catheter by Brunswick? 


It would have, indeed. 


Did a dispute thereafter arise between Mr. Sheridan on | 
| 


the one hand and Brunswick on the other hand, Mr, Willman 
By thereafter, I mean after Mr. Sheridan left Brunswick 
Oh, yes. 


And what were the circumstances surrounding that dispute, 
if you recall? 

Well, to the best of my recollection, it had its origins 
in the fact that Mr. Sheridan, in my opinion, took the 
position that I had fired him, whereas I took the 


position that he had walked off his job. We continued 


| 
in October 1967. 


him on the payroll, but again, these things, to the best 


kak 


of my recollection, because we had not dismissed himfor 
some time, sending him his checks, I do not recall the 
disposition of these payroll checks, but it seems to me 
that at one point in time we received a communication 
that the retention of a check or checks was being viewed 
by him as compensation for the plant's use of this land 
of his for a parking lot. But this whole situation got 
a little bit ridiculous again, in my opinion, as time 
moved along because of what, in my opinion, was the 


fiction of his dismissal. 


Transcript of March 30, 1976 


Testimony of John N. Willman 


(continued) 


(6.112 1,12 =~ p. 126 1.21) 


Mr. Willman, directing your attention to the conclusion 
of yesterday's testimony, you stated, I believe, that 
after Mr. Sheridan left, a suit was instituted by 
Brunswick against Mr. Sheridan. Is that generally 
correct? 

That's correct. 

And at whose instance was that suit filed, sir? 

On behalf of Brunswick. 

For what purpose was that suit filed? 

The purpose of that suit was for the courts to put a 
construction on our rights under our agreement with Mr. 


Sheridan, 


To your knowledge, were any money damages requested 


in that suit? 
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A Well, my first recollection was that none were requested 


l but subsequently I realized that this was an error on | 


my part. We asked for $50,000. It is my understanding 
that this was put into the claim, if you will, for | 
technical, legal, technical reasons, but what we were 
actually after was for the court to determine or 
establish what our rights were under the contract, | 
Specifically, the employment contract and the license | 


arreement, 


| Q Do you recall when that suit was filed, sir? 
| A It must have been filed early in '68, 
Q Was the sutt actually brought to trial, Mr. W’”~1lman? 
A No, it never came to trial, | 
Q What happened, if anything, which prevented it from 
coming to trial? 
A We finally settled it in the Spring of '71, if memory 
serves me right. 
MR. TUCKER: At this time I would ask 
to have marked as Plaintiff's Exhibit 9 for identi- 
i fication, a cony of a document entitled "Set clement 
| Agreement," dated May 28th, 1971. 


| THE CLERK: Plaintiff's Exhibit 9 


marked for identification, 


BY MR, TUCKER: 


Mr. Willman, would you look at Plaintiff's Exhibit 9 for 
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identification and state for the record what that is, | 


if you recognize it. 


s) J 
“ 


} A Yes, this is a copy of the settlement agreement, the 
4 28th of May 1971. 
5 Q Is that the same settlement that you referred to a momen 
6 | ago in your testimony? | 
7 A Yes; 1¢ 4s; | 
8 MR. TUCKER: If the Court please, at | 
9 this time I would offer into evidence as Plaintiff's 


10 Exhibit 9, Plaintiff's Exhibit 9 for identification. 
1 I am tendering it to counsel. 
12 MR. ARNESS: Again, this is a Xerox copy, 
13 I assume. We have no objection. 
THE COURT: Received. 
15 | This is the agreement that really this 


lawsuit is all about on the Plaintiff's side. 


a om 
—————  ——— ——— —— —— 


17 | MR. TUCKER: This is the agreement which 
18 is attached to the amended complaint in this action as 
19 Exhibit A, and this is the document on which the suit 
20 is predicated, that is correct, sir. 

21 BY MR. TUCKER: 


22 Q Mr. Willman, at the time this settlement agreement was 


was in business in competition with Sherwood? 


Indeed they were. 


H 
23 signed, do you know of National Catheter Corporation | 
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} Q And do you know if Mr. David Sheridan was in business in 
a 2 competition with Sherwood? 

3 A Yes, he was. 

4 Q Between the time that Mr. Sheridan left us in 1967 and 


the date of this settlement agreement, what if any 
| 
s 


8 exchanges took place in New York, Ar_ New York, as | 


be | 


far as Catheter's manufacturing facilities were concerne 2 
\ 


8 A Mr. Sherida:. constructed a factory immediately adjacent | 
9 to Sherwood's property tnere. 
10 Q How close to ‘herwood's factory is Mr. Sheridan's 
i factory? 
ry: 12 A Oh, I wouldn't te able to tell you precisely, but I 
vas 13 would say, from a practical standpoint, as close as I am 
14 to the lady on the end of the row there. 
~ 15 Q Indicating Mrs. Southworth, juror number one? 
% 16 A Yes, about that close, as close as it could be. 


7 THE COURT: What is the estimate in feet? 


18 Because the record won't show it. 


19 MR. TUCKER: Let the record show that -- 
20 THE WITNESS: 50 feet. 
% BY MR. TUCKER: 

22 Q 50 feet? 

93 A More or less. 


MR. TUCKER: Let the record show the 
distance between tne witness and M3. Southworth appears 


I 
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to be about 30 feet. 57 

THE COURT: I think 50 1s generous. 
About 30. 
What products, if you know, were being manufactured at 
that facility of Natioral Catheter in North Argyle, New 
York? 
Well, it was my understanding that they were manufacturi 
the line of -- general line of catheters and tubes that 
I referred to yesterday that they were selling through 
the firm that young Noonan had formed with the partner 
I mentioned whose name I can't recall, and I believe -- 
I don't know whether at that time they were making 
suction handles for American Hospital Supply or not, but 
primarily, as far as I know, the products that were teing 
made there by Mr. Sheridan were moving to market under 
brand names of other people. 
How would you characterize the appearance of the new 
Catheter factory as compared with the appearance of the | 
Sherwood factory? | 
Well, the architecture was, I would say, was completely 


compatible with the architecture of the Sherwood plant. 


(p.125 1:14 —- p.i25 1.18) 


Well, the purpose of this language was to protect for 
Sherwood what we had bought from Mr. Sheridan and what 
sherwood continues to pay him for to this very day, to 
the best of my knowledge, in the form of royalties which 


are very, very substantial. 


Willmen, by the Plaintiff,’ direct 


(p-226 1.1 == p.ia7 1.23} 


5 


a | 


8 


Mr. Willman, following the execution of the settlement 
agreement which is Plaintiff's Exhibit 9, did Snerwood 
or Brunswick dismiss their suit against Mr. Sheridan? 
Yes, they did, 
To your knowledge, did Mr. Sheridan dismiss his claims 
against Sherwood nd Brunswick? 
Yes. | he diay 
What happened next, if anything, in connection with the 
relationship between Mr. Sheridan and Sherwood? 
Well, I became aware of the fact that he was making tubing, 
conductive line tubing in direct violation of his 
covenant. 

MR. TUCKER: Let me ask to have marked 
as Plaintiff's Exhibit 11 for identification a length 
of tubing approximately six feet long bearing the 
catalog number 1023-6. 

THE -CEERK: ~-Platneier's Exhibic. da | 
marked for identification. 

MR. TUCKER: With the Court's permission, 
without a foundation, I will simply ask counsel to 
agree to the admissibility of Exhibit 11 for identi-— 
fication into evidence as a sample of the National 
Catheter clear conductive tubing. 

MR. ARNESS: Agreed. 


THE COURT: Received, 
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BY MR. TUCKER: 


Q 


wekK*k 


od 


Mr. Willman, would you please refer to Exhibit 11 for 
jdentification and state for the record whether that is 
a lecopy of (tne, —— or ia sample of the tubing to which you 
just made reference. 

This Vs LG. 

Do you now understand, and did you understandat the time 
that that tubing was the tubing manufactured by National 
Catheter? 

Yes. 

Would you state for the record whether, from your point 
of view as chief executive officer of Sherwood, the 
tubing which is in evidence as Exhibit 10 is tubing -- 

I will read the exact language, if I may. 

"Is tubing incorporating featuresor 
configurations of a conductive line similar to the 
products manufactured by Sherwood as of February 1969." 

Noting for the record that I have just 
read from Exhibit 9, the settlement agreement. 
Absolutely. 

For what reason are the two similar; 1SLr? 
They both have a continuous conductive line along their 


length. 


(ps129 1,19 = p,i37 1.17) 


Q 


Mr. Willman, when it came to your attention that tubing 
of which Exhibit-1l1 is an example, was being sold by 
National Catheter, what if anything did you do? 

Well, I consulted our counsel to find out whether or 


not they agreed with me that it was obviously similar 
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and in violation, 
Other than consulting with your attorney, counsel, what 
did you do, sir? 
Well, I also understood that he either was selling this 
tubing or they were contemplating buying it at American 
Hospital Supply Corporation, and I called Mr. ¢. G. 
Schmit who is a vice president of American Hospital 
Supply Corporation to tell him that we had a settlement 
agreement with Mr. Sheridan -- 
Let me stop you before you proceed. Would you state 
to your best recollection when you called Mr. Schmit? 
I would say it certainly must have been (in) ' 7k, not 
terribly long after we executed the settlement agreement 
The exact date escapes me, but I think it is in the 
record. 

MR. TUCKER: Let me mark as Plaintiff's 
Exhibit 12 for identification a copy of an April al Aang OS Wf 
letter purportedly from J. N. Willman to Christian G. 
Schmit, and as Plaintiff's Exhibit 13 for identification 
a copy of a second April 27th, 1972 letter from J. N. 
Willman to Christian G. Schmit. 

In order to separate these two similar 
documents in the record, I will note that exhibit 13 
for identification consists of four full paragraphs 
while Exhibit 12 consists of one full paragraph. 

THE CLERK: Plaintiff's Exhibits le and 


13 marked for identification. 
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Willman, by the Plaintiff, direct 


BY MR. TUCKER: 


Q Mr. Willman, by reference to Exhibit 12 and 13 for 


identification, is it possible to refresh your recol- 


lection as to when you contacted Mr. Schmit? 


A Well, very definitely, from these letters, which I 


certainly do recall now, was on April 27, 1972, because 


I see in the letter a follow-up to our telephone 


conversation, 


Q Thank you. You therefore telephoned Mr. Schmit on or 


about April 27, 1972? 


A Yes. 


Q What did you say to Mr. Schmit, to the best of your 


recollection? 


A Well, to the best of my recollection I told him that it 


was my understanding that American was contemplating 


the purchase or was purchasing a form of conductive 


tubing from Mr. Sheridan that was in violation of our 


agreement with him that he would not produce such a 


tube. And my further recollection is that Mr. Schmit 


asked me if I would send him a copy of the settlement 


agreement which has been introduced into evidence here 


this morning, so that his corporate counsel could 


examine it. I did that, and one of those two letters 


that Mr. Tucker just put before me was the covering 


letter with which I transmitted a copy of the s:stlement 


~~ 
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agreement. The other letter covered the transmittal 

to him on the same day of a sample of our Sherwood 
tubing, conductive line tubing, so he could examine the 
actual product vis-a-vis the product that I was protesting. 
When you refer to the settlement agreement, lr. Willman, 
were you referring to the document accepted in evidence 
as Plaintift's Exhibit 9? 

Yes, sir. 

Is that a copy of what you sent to Mr. Schmit on April 2 
LO 72? 

Yessy 20 (dis 

And when you refer to a sample of our tubing, would you 
State whether or not you were referring to tubing of 
Which Exhibit 4 is an example? 


a Was. 


And did you likewise send Mr. Schmit a sample of that, 


to the best of your recollection? 


Yes, I did send a sample of that to Mr. Schmit. 


For how long had you know Mr. Schmit before you made thi 


phone call? 
Oh, for at least 20 years. 
And during that 20-year period of time -- 


Let me correct that. I had known Mr. Schmit by this timd, 


oh, I would say, for over 30 years. 


What if any relationship had you had with respect to 
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employment with Mr. Schmit over those 30 years? 

Well, earlier in Our career, we were both salesmen 

for American Hospital Supply Corporation and Subsequentl 
moved up the Promotional ladder there, both to the 
position of vice president, 

Were you and Mr. Schmit social friends, also? 

Yes, indeed, 

And to what extent had the Schmits and the Willmans | 
entertained one another from time to time in their homes ) 
Oh, I would Say with extreme frequency, 

Have you exhausted your recollection as to what you said 
to Mr. Schmit? 

Well, I Simply told him that in my opinion, Mr. Sheridan 
was violating his agreement with us and that it was goin 
to be necessary for us to defend ourselves against this 
violation, and that was the end of it beyond Mr. Schmit! 
request that I send him a copy of the settlement agreement 
so his counsel could examine it. ~ 

What if anything did you say to Mr. Schmit about a 
contract between American Hospital Supply and David 
Sheridan, or National Catheter? 

Nothing. I had no knowledge of any such contract, 

What if anything did you say to Mr. Schmit to the effect 
that if you deal With Dave Sheridan, we will get you in 


a lawsuit? 


" labionie! Paevcialu pa —-- 
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I never made anysuch statement, even by implication, in 
my opinion. 

Did you at that time mow that Mr. Sheridan or National 
Catheter was selling other products to Mr. Schmit? | 
It was my impression that they were, but that didn't com¢ 
up in the conversation. Again, it was my impression 
that they were manufacturing a line of suction GCips or 
handles for American Hospital Supply Corporation. 


What if anything did you say to Mr.Schmit with respect tq 


“American Hospital Supply's purchase of other products 

from National Catheter? 

Absolutely nothing. | 
MR, TUCKER: At this time, your Honor, 

I would move into evidence as Plaintiff's Exhibit le, 

the document previously marked as Exhibit le for 


identification, and as Plaintiff's Exhibit 13, the 


document previously marked as Plaintiff's Exhibit 13 


for identification and tender both documents to counsel. 


MR. ARNESS: No objection. 

THE COURT: Received in evidence. 

MR. TUCKER: And these letters, your 
Honor, with the Court's permission, I will read both 
of thein vo the juny. 

THE COURTS (ALL right. 


MR. TUCKER: Ladies and gentlemen of the 


2 ee eee 
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Willman, by the Plaintiff, direct 135 
jury, Exhibit 12 in evidence, which is an April 27th, 


1972 letter from Mr. Willman to Mr. Schmit states as 
follows: 
| 


"Dear Dutch, I am sending you herewith 


a sample of our conductive line tubing so that you will 


be able to understand our contention that it is similar 


to the one Sheridan is producing." 
Let me read now Exhibit 13 in evidence, 
also a letter dated April 27, 1972, also beginning, 


"Dear Dutch: In follow-up to our telephone conversation 


this morning, I send you herewith a copy of our settie- 


ment agreement of 1971 with National Catheter Corporatio 
and David S. Sheridan. 

"After your counsel has had a chance to 
review it, I will appreciate hearing from you. Meanwhil 
I thoroughly enjoyed our visit. My best to you. 


John Willman," 


Mr. Willman, did you have any conversations with any oth 
American Hospital Supply Corporation representatives on 
or about April 19727 

Yes, I spoke to Fredrick Grossman. 

Did you call Mr. Grossman or did he call you, if you 
recall, 

I am reasonably certain, to the best of my recollection, 
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that I called Fred. 

Who was Fredrick Grossman at the time? 

Well, Fredwas, and as far as I know still is, a 
purchasing agent for American Hospital Supply. He may 
have a different title than that, but that, in fact, 
was his position at the time. 

Have you known Mr.Grossman prior to this telephone 
conversation? 

Yes, I had. 

For how long? 


Oh, for many years. He came up under me as a salesman 


in American Hospital Supply when I was running American'$ 


New York operations. 

When was that, sir? 

I may have to call on Mrs. Willman, who is sitting back 
there, to tell me -- 

What decade? 

Oh, I first knew Fred Grossman in the early 50's, I gues 
Had you likewise been socially connected with Mr. 
Grossman from time to time? 

Not to any great degree, no. We knew Mrs. Grossman 

and them socially, but not in any sense in the manner 
in which we knew the Schmits. 

What did you say to Mr. Grossman in that telephone 


conversation? 
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Well, I would suspect I told him the same things 1 
Dutch, because that was the sole purpose for my contact 
with people at American, and I would further suspect, 
although I can't say it for sure, that the reason I 
talked to Fred at all would probably have been because 
on initiating my first call to Schmit, he may not have 
been in the office, and I may either have been referred 
to Fred, or in terms of a transfer call, or I may 
subsequently have c*lled him as an alternative. 

What if anything did you say to Mr. Grossman requesting 
him to not honor any contract between American Hospital 
Supply and Mr. Sheridan in National Catheter? 
Absolutely nothing. 

What if anything did you say to Mr. Grossman requesting 
that American Hospital Supply not deal with National 
Catheter? 


Nothing. 


(p.147 1.8 <= p.147 1.14) 


KKK 


Yes. Now, referring again to Defendant's Exhibit B, 

on September 24th, 1963, you advised Mr. Sheridan that 
he was to have -= and Iquote -- "All the responsibilitie 
and authority of that office being president, subject, 
of course, only to the direction of the Board of 
Directors." Is that correct? 


That is exactly what it says here, 


~ 
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And will you tell the ladies and gentlemen of the 
jury what it is, sir? 
Well, this was sort of an introductory button that 
Mr. Bair sent out to the salesmen at Aloe Company, 
the Aloe Division, telling them of the advent of 
this acquisition of Sheridan operations and what 
he felt its meaning would be for the Aloe Division 
of Brunswick Corporation, 
This is a communication from Mr. Bair's office to 
be sent to all hospital men in the country, was it 
not? 
All of Aloe's hospital salesmen, that's right. 
THE COURT! What is the date on it? 
MR. ARNESS: August 24, 1960, 
Your Honor. 

THE COURT: All right. 

MR. ARNESS: I may make more use 
of the document later, Your Honor, when and if we 
introduce it into evidence. 

But for the moment, may I ask Mr. Willman to read 
paragraph 2 on the first page? 

"We have the best scientific brain in the entire 
surgical plastic field in the person of Dave 
Sheridan, His genious is such that he was in 
demand. by many people, Several fine firms had 


wanted to acquire him and we feel very fortunate 


that he is happily at home in our company." 
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Did there come 4 Lime further, Mr, Willma 


specifically in the fal] OF TIGA whew vent aetean 
David Sheridan ty Step down from hi POSE j 
d of Catheter Division and became 1 Senin . 


sclentist with that organization? 
WELL, TF don't know whether it. . iS int Chey t 
1964 or not ; Me. Arnegs, but ¥ am ; ul there j 


document that Will demonstrate the time jt 


but yes, I asked him, nol to sti p down, but ty 
recognize reality because he hadn'e been the hy id 
" . 
ut the division almost Since if incept j . 4 
fact, he had been Oot’ ins tittle 
SO co oe aN Ie Ga ) 
i] 
It is a very desirab]; feature when using a tube 
for suction purposes to be abl to sce the path of 
Che fluid? 
That is absolutely Correct, it is highly desirable r 
in many, many instances, 
So in that connection, there is no adequati 
substitution for a conductive line lubing J ois they 
There is no adequate in that eClreumtanee, You f 
can't serve your PUEPOSe OF Conductivity He Va sige) 
pereeption of fluid Pass? 4 unless the tube is | A 
also Lransparent at least in sinw PAwOVOk Ges 
i 
circumference, ; 
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{ 
MR. ARNESS: And I am referr? 


-- these questions were asked of you and if you 
gave chese answers: 
"Question: With respect to the first clause 
in paragraph 5B which concerns the features 
or- configurations of an integral bubble or 


to page 38 and 39. Mr. Tucker, 
funnel or bubble, was it Brunswick's intent | 


to prevent Mr. Sheridan, as a result of this 
provision, from making a funnel through the 
use of a heated mandril? 
"Answer: No," 
Further, continuing your answer, 
"The answer to that question is no. A jillio 
other people car make funnels with mandrils, 
We have no objection to h*<« making funnels. 
with a mandril., 
"Question: Are you aware, Mr. Willman, that 
a claim was made wsainst Mr. Sheridan fcr the 
manufacture of a funnel through the use of a 
heated mandril? 
"Answer: No." 
Do you recall those questions and 
answers? 
Yes, I do recall ther now, 
And they were true, of course? 


Certainly. 


(p.223. 1.1 
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ight. Mr. Willman, on the day that you called 


wl 


Mr. Schmit of American Hospital Supply, was it your 


p 


osition that Mr, Sheridan was precluded by the 


agreement of May 28, 1971 from making any conductive 


1 


A bg 


ine tubing? 


es, sir. 


(9.236 1.15 == p.236 1.19) 
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Fine, all right, Now, Mr. Willman, so that that is 

not hanging in the air, you have already told us 

you intended that to mean that Mr. Sheridan couldn't ie 
make any conductive line tubing, didn't you? 


Yes. 


20 -- p.240 1.11) 


Referring to the deposition again, Mr. Wi” .iman, 
that was taken of you December 10, 1975, 1 am now 
referring to page 73 which has a part of a long 
answer that is to a question on page 71, Well, 


let me read the whole thing, 


MR, TUCKER: Is Counsel starting 


Willman, by the Plaintiff, cross 


1 with the question on page TL? 


Q On page 71 was this question asked you and did you 


give this answer: 


"Question: My question is simply, from your 


knowledge of Mr. Schmit and American Hospital 


uy 


. 6 Supply, did you know the effect of the 


: 7 information you conveyed to him would be that 


8 American Hospital Supply would not purchase 

9 the tubing, at least for some time? 

10 "Answer: To the best of my knowledge, Mr. 

11 Hensler, that thought, it may have crossed “% 

a }2 my mind, but that thought in no sense formed 

13 any part of the basis for my reason for 

14 calling Schmit. You must realize that by 

15 this time Dave Sheridan was in competition 

16 with us, generally, and we knew it. I had | 

by been by his plant and watched the various | 

18 stages of its construction. t didn't go for | 
i 

19 that purpose, but I had to go by it to go | 

20 tc our plant. I knew he was competing with 7 

21 us and I really wasn't particularly concerned] 

22 about it. I simply took the view that Chere | 
{ 
! 


were these things, and I am repeating myself, 
that we had purchased and were paying 


Sheridan for on the premise that we had from 
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Willman, 


Co. Sheridan, exclusive right to. I wanted 


American to know that if they did not know 


to 


it, and I had no reason to know that they 
1 | knew. I wanted them to know that we had 


these rights from Sheridan and we were going 


6 to defend ourselves, and we were going to 

7 move to protect them. Let me put it to you 

8 this way: If I was going to go out and try 

9 to stop Sheridan from competing with us at 

10 this level, I would have been on the telephon 


1 with a lot of friends I had in the industry 
long before that just because he was making 
13 tubing, but I never called a soul, never 

14 communicated with a soul, I mean, to pick 


15 on American Hospital Supply in an effort 


16 to get American orders after those 

17 several years of Sheridan competing with 

18 us in the tubing market, would never have 

19 crossed my mind, but to let American Hospitai 
20 Supply know if they were indeed about to do 
21 it, that they were buying something or 

2 | contemplating buying something that might 

23 get them, through inadvertence on their part 


involved as a co-defendant with Dave Sherida 


in a lawsuit that we were going to prosecute, 
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It seemed to me, considering my long 


association with the company, my admiration 
for it, I would be very, very much, in my 


opinion, it would have been contrary to 


common sense not to call them and tell them," 
| 


Did you give that answer? 


| 
| 

A I certainly did, every bit of it, every word of it. | 

6) So you wanted them to know that if they persisted 
in buying something, they might end up as a co: 
defendant in a lawsuit? 

A No, that is not what I said there, 

Ks 

(p.744 1.4 -- p.244 1.10) 
market, would never have crossed my mind, but to 
let American Hospital Supply know if they were 
indeed about to do it, that they were buying 
something or contemplating buying something that 
might get them, through inadvertence on their part, 
invoived as a co-defendant with Dave Sheridan in 
a lawsuit that we were going to prosecute. It 

kkk 

(p.244 1.19 -- p.245 1.22) 

Q And at the time that you called Mr, Schmit, did 
Sherwood have apy competitors in the field of : 
conductive Liue tubing? 

A As manufactitrers? 

Q As sellers, Jistributors, 

A 


Yes, as sellers, te the best of my recollection, 


we did, vec2use I believe, I think I am correct, 
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that we were offering conductive line tubi»g and/or 


to 


bubble tubing without a line to the market through 


3 dealers competing with the Aloe Division ot 


Sherwood, 
Q Let me rephrase my question then, Mr. Willman. Was 


6 there any of it being sold that Snerwood didn't 


~~ 


manufacture? 


A No, that is the reason I asked you the question, 
9 You opened ine up to tue answer I gave. Not to my 
1g knowledge. Sherwood at that time was the only 
i manufacturer of such tubing. 
S Q All right, And then Sherwood then had a monopely 
” on that tubing, didn't they? 
ie MR. TUCKER: That is 2 le;:i 
i conclusion, Your Honor, I think that he should 
ey | define what he means by a monopoly. 
a THE COURT: Sustained. 
os Q It had no competitors with respect ‘o tat tubing, 
cd dia it, sir? 
” A It had no competitors producing the same tubing. 
- Q Producing conductive line tubing? 
- A Not to my knowledge. 
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And with respect to the second agreement, did you 


testify that in the second agreement you made some 


changes in the language at Mr. Sheridan's request? 
Oh, yes. 

What were those chaaees?: 

As I recall this whole discussion with Mr. Sheridan 
about his assuming the role of senior scientist, 

he gave me some indication, not of agreement, but of 


the fact that were he to assume this role, he would 


like to retain the title of president of the 


Sheridan operations. And this second letter -- 


Referring to Exhibit N? 

Referring to Exhibit N, it says, however, you would 
continue to carry the title, but not the normal 
duties of president of Sheridan Corporation or the 
Sheridan Division. I told him we would be happy 
to concede that status to him, the title of 
president, 

And after Mr. Sheridan declined to sign Exhibit N, 
what if any changes were made in his manner of 
compensation at Brunswick? 

Well, the only change that was ever made, to the 


best of my recollection, in Mr, Sheridan's 


a 
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compensation is that we increased his salary from 


some twenty-two thousand five to, I. believe, 10 
percent more than that, or something in the 
neighborhocd of twenty-four, twenty-five thousand 
dollars, But at no time during any of this 
Giscussion was there any implication even that 

Mr, Sheridan's compensation would suffer by virtue 
of his assuming the role of senior scientist, The 
whole reason for the proposed move was that, in 
effect, Mr, Sheridan, granted, he didn't have the 
normal degrees and kudos that some people associate 
with being a scientist, but he was, in my opinion, 
and in every respect, a scientist. And he was 
functioning in this role not only at the catheter 
plant but also from time to time throughout the 
division elsewhere, He was involved in meetings 
with other of our technical people who were 
benefiting from the exchange, scientific exchange 
with Mr. Sheridan, as I hope he was with them, And 
we were also at this point in time realizing that 
what has now become Sherwood Medical Industries was 
put together by acquisition, and then nurtured, and 


what-have-you, to become the company it is today. 


We were in the throes of reorganizing the ec ~pan 


at that point still under the Brunswick mantle in a 
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functionally integrated way, and in so doing, we 
were in the throes, I think, if my memory serves 
me right, it was during the vear 1964, we were 
{ | taking our manufacturing facilities, considering 


them just that, and that is what, actually, the 


uw 


6 Argyle plant had been since its inception, And I 
7 will be happy to explain that if anyone cares to 
| 
8 hear, organizing them as production facilities with 


9 their marketing centrally controlled out of the 


10 headquarters in St. Louis, and it just made sense 
11 that since this had been going on with regard to 
12 the Argyle plant for some years, this form of 

13 functional management, if you will, of that activity! 
14 made sense, since we were gogng to carry forward the 


15 reorganization of the total division in a manner 


16 | functionally organizing it, and at that time, 
| 
17 | recognizing that Mr. Sheridan's role for the one 
\ 
18 | that it was, that of senior scientist. There is 
19 | one other man in the division who is also the owner 
20 of a company that we bought, a subsidiary company, 


21 that I also approaghed at that time or about that 


oe time to assume that role, and he very happily and 


25 willingly did, ard continued in that role until 


his retirement, I think, in the past year. But this 


was the reason for it. And I guess that is a speech 
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—- | | rather then an answer to a question, but those are 
9 the facts. 
3 Q My point is, sir, what if any change was there in 
‘ Mr. Sheridan's job responsibility as a result of 


5 his declining to sign the proposed senior scientist 


6 agreement ? 
7 A None. 
8 Q And what if any change was made in the compensation 
9 he received? 
16 A None. 
1 Q And did he continue to receive the royalties, sir? 
vn 12 A Certainly. 
13 Q And were those royalties, again, the entire output 
14 of the plant and not specific patents? 
15 A Yes, sir. I might also ~ention that he was also, 
16 of course, receiving royalties from production 
17 using the patents outside of those plants. By this 
18 time we had a plant operating in -- wait a minute, 
19 Sixty-four, no, we did not yet have a plant 
20 operating in St. Joseph, Missouri, but subsequently, 
21 when those plants went into operation, he received 
Oa royalties on production out of those factories. 
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Mr. Willman, based upon your experience in the 
hospital supply field, for how many years have 


hospitals been employing the procedure known as 


suctioning? 


Well, long before, I am sure, but to my knowledge, 
ever since I was a high school kid I used, before 
school, to watch surgery at St. Joseph's Hospital. 
Was that before conductive tubing came on the scene? 
Oh, that was a long time ago, yes, indeed, 

Now, you testified also that you felt Mr. Sheridan 
was precluded from making conductive line tubing 

as that term has been defined here, sir, is that 
correct? 

Yes, 

Prior to participating in this litigation, have you 
heard the term conductive line tubing to describe 
suction tubing, generally? | 
Suction tubing is suction tubing. That is the 
phrase that is used, 

Is there a generally accepted definition used 
throughout the hospital supply industry which has | 
the name conductive line tubing? 

Yes, I would say that Sherwood has promoted that 


name or that designation, conductive line tubing. 
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Q You are referring to the tubing which started to 1 
2 be manufactured in 1960 and has been used for 

} suctioning thereafter? 

u A When I refer to conductive line tubing, yes, that 


is what I am referring to. 


v1 


6 Q Mc. Willman, you spent a fair amount of time reading 
7 to the jury, word for word, from paragraph 5 of 
8 the settlement agreement which is the subject of 
9 this litigation. When you called Mr. Schmit in 
10 American Hospital Supply, did you have that same 


i paragraph in mind? 


N2 A I certainly had the same paragraph in mind, yes. 
13 Q And was it your belief that that paragraph was 
\4 applicable to the clear conductive tubing that we 
1S are talking about here? 
16 A Certainly. 

kkk 


Testimony ef Eli Katz 
(p.294 1,15 -« p.296 1.17) 


15 Q By making reference to the suction machine, 
16 Plaintiff's 16 for identification, and this vacuum 
17 bottle, Plaintiff's Exhibit 15 for identification, 
| 
18 continue to explain this process known as suction. 
19 A The surgical team needs to suck, they need a vacuum 
20 to get the liquids and garbage out of their way. , 
21 We have two ways, really, to do it. One, you can 
22 do it with a portable vacuum pump, suction pump , 
2a which is similar to what you see here where you 
24 have an electric motor, pump and a tube coming out 


25 of it. The other way you can do it is with a 
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centrally installed system which would be in the 
hospital where there is one huge, huge pump down 
in the machine room with the pines running through 
the building, and then you have outlets in each 
operating room, The thing would work if we just 
came over to the end of it here or we came off the 
wall cutlet in the operating room, 

Explain what you mean by came off -- 

Oh, this is the inlet of the pump where it is 
sucki:.. it into the pump, or if it was a wall 
outlet on the wall over there where we would plug 
in a piece of hose. If we just suck into that, 

it would work for a while, but it would become 
clogged up with dry blood and everything else that 
gets sucked out of the body, and as the hospital 


engineer, it causes me a mess because we have got 


to clean it up or service the pump. So what the 


technique calls for, you come out of the pump, 


go through a piece of tubing to an interceptor 


bottle, Here is the interceptor bottle, That is 


on the one-piece unit, This is an interceptor 


bottle of one type that might be mounted on the 


wall or sit or the floor stand in the operating 


room, 


MR, TUCKER: May the record reflect 
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that when the witness stated that this is an 83 


interceptor bottle on the pump, he was referring 
to a bottle on Exhivit 16 for identification, and | 
when he said this is the interceptor bottle that | 
goes with the wall unit, he was referring to | 


Plaintiff's Exhibit 15 for identification. { 


THE COURT: All right. 

| 

A (Continuing) And we come to a bottle which we put 
a vacuum pressure on, and then we come off of the 


bottle, either the kind on the pump or the kind | 
that is the freestanding bottle, and we then run | ’ 
another piece of tubing either along the floor or 
draped in some way so it gets where the nurses or 
doctor who is going to use the suction tip can 
work with it. And the idea of the bottle is to 
intercept ali the liquids so they won't clog up 


my pump or my pipes, 


EOS 3 ee 
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Testimony of Eli Katz (Gontin.ed) 


(p.316 1.17 -- p.319 1.10) 

Q Mr. Katz, based upon the hospital experience which 
ycu described for us yesterday, how would you 
characterize the extent to which clear conductive 
tubing is used in hospitals for suctioning purposes oye 

A In the operating room setting in the last few years 

' 
it seems to be used in most of the hospitals that 


I have seen, 


| Q What would be a fair estimate of the percentage 


that that works out to? 
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A The ones I have seen, at least ninety percent of the 
suction tubing is this one with the black stripe on 
them. 

Q And to what extent, for purposes other than suctioning 
is this product used, based upon your own personal 
experience and observations? 


A The main thine it is used for is suctioning and I 


i 


have seen it around the hospital, both in the surgical 
suites, out of the surgical suites, used in a very low 
volume for all kinds of miscellaneous purposes where 
somebody needs a piece of tubing, and that was what 
they chose to use. 

Q. Mr. Katz, at my request, have you undertaken to 


analyze the National Catheter clear conductive tubing, 


a sample of which is Plaintiff's Exhibit 11, and the 
Sherwood clear conductive tubing, a sample of which 
is Plaintiff's Exhibit 4, with a view toward de- 
termining the relative similerities, if any, and 
differences, if any, between those two types of tubing 
A Yes, I have. 
Q And based upon that analysis, do you have an opinion 
as to whether those types of tubing are similar? 
MR. ARNESS: Obiection, Your Honor. 
I thi-k he should point out what he has found as the 


difference, and what he found as similarities, but not 


———— = chain ne ethan hse scissile istics maaan nae CC A 
| U.$. COURT REPORTERS 


FEDMEFRA! BUILDING 


ee) 


Katz, 


8 
by the Plaintiff, direct 318 


to characterize them, 

MR. TUCKER: I think I am entitled 
fo go about it this way, Your Honor, but if he wants 
me to put the bottom line in question -- | 

THE COURT: I am going to accept inl 
Under our new rules, they are quite liberal on these 
expert's opinions, even taking a lay opinion. 

MR. TUCKER: Thank you, Your Honor. 

Perhaps we could have the question 
read back, 

(The pending question was read 
back by the Reporter.) 


Yes, £ do, 


What is that opinion, sir? 

The opinion I have come to is that they are similar, 
Would you please describe for the jury what you have 
done in order to arrive at that opinion and what, and 
how, what you have done to assist you in coming to 
the conclusion which you have just described? And I 
will, for purposes of this testimony, lay before the 
witness, Plaintiff's Exhibits 4 and 11 in evidenne, 
When you came to me with this question, are they 
similar or are they different, and if they are 
different, what is tiie difference, I thought about 


> 


how to go about it, and what I came up with was to 
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look for differences, look at everything I could 
about the two things, list what was exactly the same, | 
which was almost the same, and what were the 
differences, And the main thing in going about this 
that I was looking for are, what are the differences, 
and then to evaluate each difference and see if it 
meant anything and the way it was used. In order to 
do this, I obtained samples of the tubing that came 
from both manufacturers and then went about a whole 


series of tests and examinations and so on with them, 


(po. 223 1/20-'=— 9.927 1.5) 


Both brands of pre-cut, pre-packaged units have a 
connector at each end of it. Boch brands of the unit 
that is offered in rolls comes with connectors at, 

i think, it is three or five or six-foot interims, 

so that you have convenient connectors right on the 


roll along the whole length of this tubing, and it 
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cone a _— — 


| comes from instructions to cut it at a connector 

2 So you can fasten them together, The connector 

3 systems on the two have a lot of similarities, and 
they have a lot of differences, On the one brand, 


the connector is an integral part of the tubing 


Q Would it™e fair to call that a bubble? 
A I wouldn't. I would call it a flared, widened 
portion, 


Q Are you referring to the Sherwood brand which is 


Exhibit 4? 


A Yes, 


Q The other one has a connector that is a separately 
made piece, it is the black piece that is fastencd 
to the ends of the package tubing or at intervals 
along the one that you buy in the long length on 
the packaged version, Would you hold it up so the 


jury and Judse Foley can see it? 


A All right. This is the one end; this is the other 
end, 


6 itself. It is a flared, widened portion. 
Q In one hand, would you tell the jury, in one hand, 


= 
ia] 
re 


what you are holding, and the other? 
23 A Okay. In my left hand I have the National Catheter 
24 brand unit which has the black connector at the end, 


5 and in my right hand I have the Argyle, Sherwood 
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brand tubing which has a flared connector tf one 

end and a, call it a flared, and then tapered 
connector at the other, 

And in your left hand are you holding Exhibit 11, 

and in che right hand are you holding Exhibit 4, 

for the record, please? 

Yes. | 
Now, proceed with your explanation, 

All right. On the connectors, the black connectors | 
which is both ends of the National Catheter, is a 
flared end, and then tapers or necks down to a 
narrower diameter which is at both ends, The shape 
and function which they advertise is self-clamping, 
self-sealing, I feel, is similar to the female end 

of the Argyle's tubing which is also flared outward. 
When you say Argyle tubing, are you referring to 
Sherwood tubing? 

I will try to use Sherwood, It is Sherwood tubing. 
They are both made in Argyle. 

The other end of the connector on the Sherwood tubing 
is this bubble section, and it appears that instead 
of cutting it in these lengths at the wide portion, 
which is where the male end is, they created a female 


connector end by cutting it further along the length. 


This female-male connector on the Sherwood is one of 
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the differences from the National Catheter end. In fl 
a number of the uses in the hospital and in another | 
U) 

version that it is offered, you can get the Sherword | 
tubing with two female ends, and in doing some tests | 
or in using it in the hospital other than O.R. uses : 
where we had this male-female versicn, I would snip 
off the end to create a double female erd just as on 
the National Catheter, 

Okay. That is +++ analysis of the 
connectors. The National Cathetec is a - offered 3 
with another connector or system whict is avilable ) 
in the tong, long length where you can it comes | 
with a piece of tubing, - aductiv: cubing, as well } 
2s a little different shape of the connector piece | 
that has been added on, fh.t seems to be a convenien 
way for the hospital people to get that connector 
piece which I have seen them use with the Sherwood 
brand, and they had to go out and cut or find a piece 
of metai tubing or plastic tubing to use in that same 
way. Okay. I am trying to get all the tests in 
order, 

I also ren conductivity tests of 
the two braeds in similated use conditions going 
through the connectors, My readings were sub- 


stantially the same with any differences in the 
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reading, I contribute to the resistance between my 


test clamp and the point where 1 connected rather 


than the difference in the tubing. 


ak 
re 
(p.329 1.7 -—- p.329 1.25) 
; | A On this one the black line is over here. If you have 
8 black line touchirg black line, you have a very 
a y ! obvious thing following. We know black is conductive, 
10 4 clear is not. We go from here, a conductive path, 
1 so the electrons can rur along through here, through 
12 to the next, and we do have this conductive path, 
13 Now, if it is put on this way or, you know, just at 
: 16 random, the black won't touch the black, and if we 
15 test it in a laboratory dry, or we did it right now, | 
16 there would not be a conductive path or an apparent 
¢ 17 easy way for electrons to run from black to black, 
18 What happens though -- 
19 A JUROR: The biack is going to 
30 touch, the two blacks have to touch? 
as 21 THE WITNESS: If the blacks touch, 
22 you have a black to black conductive path. If the 
Ps] blacks don't touch, then you have a black to mois cure, 
7 Fe] A JUROR: It wouldn't work? 
xs THE WITNESS: It does work. 
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(pe. 332 1.10 == p.338 1,14) 
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Mr. Katz, based upon your experience that you have 
described for us in operating room safety procedures, 
what significance, if any, do you attribute to the 
fact that the Sherwood tubing does not state, in 
connection with the U.L. *tabel, that the two black 
lines have to be connected together in order for the 
tubing to be safely used, 

MR. HENSLER: Your Honor, I object 
to that again. I think that depends on what UL; 
Undeiwriter's Laboratories determine, and I think 
that is beyond the scope of the witness's knowledge. 
He can testify as to what he has observed through 
his personal experience and what he knows, but he 
can't testify about why U.L. did or did not put 
something on a tube. 


MR. TUCKER: If the Court please, 
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the witness in his position, I respectfully supmit, 
can testify both to codes such as the N.F.P.A.. 56-A, 
and to the general standards which are used in the 
industry or in a particular field of his expertise, 
Now, we have had testimony that there is a U.L. label | 
on this tube, and that the U.L. label does not say 
you must connect the two black lines to use this 
safely. I think the witness is competent to testify 
as to what a person experienced in this field would 
attribute to that fact without getting into whatever 
reasons U.L. may or may not have had. 

MR. HENSLER: Your Honor, one 
further point, if I may be heard on it, is that there 
is no showing at all that U.L. tested the connection. 
The witness has testified that where these tubes are 
connected, the black lines don't touch it is not 
conductive, There is no indication that U.L. has 
even tested two tubes connected together, and that is 
really the point in issue here. Unless that can be 
demonstrated, I don't think there is any basis for 
the witness to testify why the tubing does not state 
that the black lines must touch. I think that has 
to be put in as foundation material before the 
witness could offer any opinion on that. 


MR. TUCKER: I would submit, we are 
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now arguing on a different question, but I would ask 
| 


that we have a ruling on the particular question that 
I posed and not on some other one about why U.L. 
didn't say anything or U.L. said something. 

THE COURT: We should go back to 


6 your first question, and maybe you can remember it 
2 
yourself, Can you? 


a 
* 


MR. TUCKER: Well, my \question was, 


based upon your experience in this industty, what 
significance, if any, do you attribute to the fact 
that the U.L. label which appears on Plaintiff's 
Exhibit 4, the Sherwood tubiug, does not have next 
to it, a statement that in order to be safely used, 


the black lines must be connected, 


THE COURT: And your objection is 
to that? 

MR. ARNESS: Yes, Your Honor, I 
think that is beyond the witness's knowledge, and I 
think there is nothing showing that Underwriter's 
Laboratories even tested the joint between the two 
pieces of separate tubing. I think before any 
testimony can be given on that, there would have to 
be some showing that Underwriters Laboratory put 
the tubes together and tested to determine whether 


they are conductive or not, The witness has already 
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testified they are not ‘conductive unless the black 
lines touch, This is with respect to the Sherwood 
tube, 

THE COURT: Your question here, 
and what we are aiming at is, the Sherwood tube 
that is Exhibit™4. 

MR. TUCKER: That's correct, Your 


Honor. 


THE COURT: And the U,L, label or 
something, 

MR, TUCKER: Yes, 

THE COURT: Does it say anything 
abort. ches being connected? 

MR, TUCKER: That's right, 

THE COURT: The black line? 

MR. TUCKER: Nothing on the U.L,. 
label requires that, and I asked the witness what a 
person with his experience, as he described for us, 
what does a person with such pieecinaes contribute 


to such a fact, 


MR, ARNESS: Again, it necessarily 


requires the witness to testify about what Underwriter' 


n 


Laboratory had in its mind when it required certain 
legend to be put on the tube, He simply is not in 


the position to do that, He didn't work for Underwrit 
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Laboratory. He wasn't privy to the test, and this 
9 question necessarily requires him to express an 
} opinion on that. 
4 THE COURT: Well, I will take his 
5 opinion. I think he is qualified to make that 
6 opinion, 
| 7 MR, TUCKER: Thank you, Your Honor, 
| i Perhaps we can have the actual question re-read, 
| y) THE COURT: The Reporter may have 
| 10 to know which one, The last question asked, is that 
| 1 the one? 
| 1? MR. TUCKER: Yes. 
| 13 : (The pending question was read 
| 4 back by the Reporter. ) 
| 1S THE COURT: Do you have a judgment? 
16 THE WITNESS: Yes, I do. 
| 17 THE COURT: Do you have an opinion 
18 on it? 
19 THE WITNESS: Yes. As I told you 
20 all before, I did my tests, and as I explained to you, | 
21 when the two black lines aren't touching on the 
22 Sherwood brand if I test them acy; as they had been 
23 in lab conditions, there is not a conductive path, 
24 and if I test them wet, as it would be, in my mind, 


25 in real life conditions, there is a conductive path 
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and a static mitigating path along the length of the 
. | tubing. And I equate that with the words in N.F.P.A. 
56-A, saying that it shall be conductive in as used 


conditions, and the conclusion I cam 


& 


| 
gto, therefore, | 
is that the tubing with that connector™system where | 


6 it is most likely that the people using it in the 


black lines touching, it is safe to use. That was 


; O.R., if they use that male-female, won't have the 


| my own thinking. I then feel very, very much move 


9 
10 | comfortable when the U.L. label and U.L. Listing 
1 | comes out to find that there is nothing in the U.L. ) 
12 listing that makes a big deal about having to connect 
3} them together along the line. I consider that 
4 supportive of my thinking. It makes me feel a good 
15 deal more comfortable with my own thinking, 
16 BY MR, TUCKER: 
17 Q Have you completed your answer to that? 
18 | A That is my answer, 

a - | THE COURT: Wouldn't it be better 

: 20 | to line up the black line, then vou would be sure, 


21 | wouldn't you? 
Poe a4 MR. TUCKER: It is a fair question, 


a Mr. Katz. 
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M4 THE WITNESS: You get some of the 


25 girls in the O.R., as I say, who are very, very exact 
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and go better, then better, then best, or better, 97 
even good enough, and they line up the black lines, 

THE COURT: Well, if you were thexe || 
would; " you want them lined up, if you were a 
patient? 

THE WITNESS: One of the things I 
useé in my talk in my teaching, and it really happened 


to me, is how would I feel if it was that way with my 


own kid on the operating table, and I made the | 


mistake of going to a case once where my kid was on 
the table, and I wouldn't care either way, 

THE COURT: All right, 

THE WITNESS: If my ow: tid was on l 


¥ 
the table, if that line was lined up or not, 


(p.339 1.3 -- p.339 1.10) 
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The next thing is, if you cut th- | 
tubing perpendicular to its long length, if you just 
take a slice of it and you look at the end, you see 


that the Sherwood tubing has the black stripe going 


all the way through it from the outside through to 
the inside, And if you take “he same slice out of 
the National Catheter tubing, you find that the 
black stripe is only on 2 outside, 
1.20 -- p.350 1.14} 

"n working with static electricity 
items, our goal is to kee; this excess of electrons 
from being so excessive that it is going to jump 


through the air, so we create a convenient reservoir 


rd 
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98 and a ecnvanicue way for any excess that we may 

create to get equalized to the reservoir, which in the 

operating room, we have designed one and we have 

said it is the conductive floor. But in reality, | 

it is the whole world, It is the pipes in the wall, 

it is the frame of the building, it is the whole | 
place, In an operating room itself though, we nek 
wouldn't care if we took that operating room and 
isolated it or insulated it from the entire world. 
As long as everything in that operating room had the 
same amount of electrons, it wouldn't jump through : 
the air. So from the purest standpoint, we don't 
care if the Sperdctae room is grounded or connected 
to earth or not, as long as everything in that 
operating room has the same number of electrons on 


it :> it won't jump through the air, So for 


electrostatic purposes, grounding doesn't mean 


anything, 

Q When you said for electrostatic purposes, are: you 
referring to static electricity? 

A static electricity, 

Q And to what extent is grounding relevant to static 
electricity? 

A The terms just don't intercharge, it has no relevance 


And to what extent is grounding relevant to current 


electricity? 


A It is a very different thing in both fire safety and 
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9 Q And just so the record can be clear, with respect 
3 to the tubing we are talking about here, are we 

4 protecting ourselves against a static electricity 


hazard or a current electricity hazard? 


wn 


6 A The purpose of the tubing being used around -- the *. 


7 two brands being used around funnel anesthetic are 


8 to prevent against static electricity as a source of 
9 igni’-ion, 
10 Q Are there also procedures in the operating room 


11 protecting against current electricity hazards? 


12 A Yes, 
13 Q Are they relevant to this kind of tubing? 
14 A ‘No. 
' Kk* i 
(p.361 1,3 s+ 'p.361 1.16) 
i Q Let me ask it this way then: If the two lines do not 


meet at the point of connection on the Sherwood tubing 


would the tubing meet the Standard 56-A in the absence 


wt 


‘ of moisture? . 


‘ | A I can't answer it because my interpretation of 56-A | 
Q is under use conditions where moisture is present. 
| THE COURT: Well, he wants you to 


assume there is no moisture, 

A (Continuing) If there is no moisture, the electrical 
resistance between here and here would be greater 
than or< mil ohms, 

Q In other words, if there is no moisture present, it 


wouldn't comply with the standard, would it? 


A No. 
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(P- 366 1.5 -- p, 369 1, 4) 


| Q Now, Mr. Katz, you testified that you made a note of | 
| a number of differences between the tubing, You | 
testified, did you not, that in one piece of tubing 
the conductive line was on the top of the tuhe, 
whereas in the Sherwood tubing, the line ran all the 
way through the wall of the tube, is that correct? 


| A Right, 


i 
Q You also testified, did you not, that the connectors 
| 


fa | on one tube were integral or made as part of the tube, 


i | whereas on the National Catheter tubing, they were | 


made separately? 


| 
i : I 
16 A Right a | 
j | | 
ay Q And you also Cestified that the connectors on the i 
i | 
iH | 
| National Catheter tubing were black, whereas on the i 
io | Sherwood tubing, they were clear, is that correct, i 
| i 
| \ 
0 | except for the conductive line portion? 
| f 
I A I don't think L said Chat, but ic js substantially 
| 
| | 
20 } true ° {i 
aad ( Is that correct? } 
aif A Yes; 
{ 
6 FQ And would it be fair Co say that the connectors on the 


Katz, 


ce) Be 
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by the Plaintiff, cross an] 
Pe cia aca csepragce  e o e he 


National Catheter tubing are conductive throughout, 


that is, all the way around, whereas on the Sherwood 
tubing they are only conductive in the line portion 
in the absence of moisture? 

Right, 

You also testified, did you not, that the Sherwood 
tubing was conductive along the inner portion, the 
inner circumference of the tube, if I can use that 
term, whereas the National Catheter tubing was not? 
Right, 

And you testified further on that point that in use, 
that really made no difterences 

Right, 

But there was that difference? 

Yes. 

You also testified, did you not, that the Sherwood 
tubing customarily has what they call a bubble in it, 
whereas the National Catheter tubing never has a 
bubble? 

Right, 

That is another difference? 

¥ées, 

You testifit® that with respect to the flexibility of | 
the tube, that the flexibility of the National 


Catheter tubing and the Sherwood tubing was about the 
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Katz, by the Plaintiff, cross 368 
i same? 
° A Right. 
; Q And isn't it true that the flexibility of non- 

i ' conductive plastic lines would be about the same 
5 also? 
6 A Right, 
: Q All right. So whether the tubing is conductive or 
8 not, so far as the flexibility, the tubing is going 
9 to be about the same? 
10 A No. I think if you look at the black tubing there, 
1 you will see the flexibility is different, 
12 | Q Right. I am talking about plastic tubing, not rubber 
13 | tubing. 
14 | A Okay. I think that is plastic, but right, 
15 Q Okay. So the flexibility then, you wouldn't expect 
16 to be different between two pieces of plastic clear 
17 tubing, is that correct? 
18 | A Right, 
19 Q You testified with respect to the packaging, that 
20 both the National Catheter tubing and the Sherwood 
21 tubing are sold in coils in some cases? 
x 22 A Yes, 

23 Q Isn't it also true that non-conductive tubing is also | 
24 sold in coils? 
25 A Yes, 
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So with respect to that similarity, that would apply 
not only to conductive tubing but also tubing which 
had no conductivity? 


Right. 


(p.373 1.9 -- p.375 £1.10) 


Mr. Katz, does Standard 56-A contemplate laboratory 


use or actual use? 


Actual, 
Was it designed to tell people how they should set up | 
their tubing in a testing laboratory? 
In part, yes, yes, 

Was it designed to tell people how they should set up | 
their tubing in the actual O.R, environment ? | 
Yes, 

When you testified that if the lines didn't match 
and the inside of the tubing was dry, the resistance 
would be beyond the limit specified by Standard 56-A, | 
why was it you would not take the next step and Say, 
therefore, Standard 56-A would be violated? 

Repeat your question, 

When you testified that if the two lines were not 


connected, as we went through before, and the tube 


-_- = = 2 .« .., Ap, AD a 2 zm 2 we ee eee 64 Le Le 
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Katz, by the Plaintiff, redirect 374: 


—— te a ee 


was operating in the absence of moisture, the 
resistance factors specified in Standard 56-A would 
be not ioe, why would you not take the next step and 
testify that, therefore, Standard 56-A would not be 
met ? 

A Because there is a specific phrase in the paragraph 
that I read before from 56-A which says it should be 
tested under use conditions, 

Q And may I ask you to read to the jury, the precise 
paragraph to which you make reference, noting for the 
record that I have given the witness Exhibit 14 in 
evidence which is indeed Standard 56-A, 

A Okay. I am back on page 57 again, paragraph 4624, 

"Tubing and conneetors used for 
suctioning shall provide a continuous electrically 
conductive pathway to the vacuum bottle and to the 
vacuum outlet. The materiai used shall be conductive | 
throughout or where it is necessary for visual 


monitoring, may be of anti-static material with anti- | 


static properties good for the specified life of the 
material, provided they embody a continuous integral 
conductive pathway designed so that in normal use, 
the conductive pathway shall make and maintain 
conductive contact with conducting materials, 


Electrical resistance of such tubing and connectors 
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shall be not greater than one meg ohm when tested 105 


as specified in 465," 


. Does that language contemplate laboratory use or 


actual use? 

The words in there, actual use, ; 

Thank you. So that the record can be clear, is it 

your testimony, therefore, that when the black lines 6; 
are used in Suctioning and are not connected, is 


Standard 56-A met or is it not met? 


It is met, 


(p.388 1.23 -- bp. 389 1.5) 


Q 


Now, Mr, Katz, you have had called to your attention, 
a number of items during Cross-examination having to 


do with the differences and Similarities cf the tubing 
that we are concerned with, here, My last question 


as Simply having had those items called to your 


attention, what if any effect did that have on your 


opinion that the two are similar? : 


I feel that they are Similar, 


Transcript of April 6, 1976 
Testimony of Mrs. Biliie Rogers 
(p.506 1.22 -- p.521 1.4) 


Well, whe YOu were fiead WUPSe, and I tnink that taat 


GP} roximately a two-year periog from the Inid-70's 


Chrou.:h; mid-72, are you able to state how many Surgical 


Procedures you participated in Uuring that perlod? 


tw 


5 


6 


a) 
ba 4 


2) 


A 


2) 


under ny Supervision, there were about forty a 
week, 

Forty a week? 

Approximately. 

Are you able to dc the requisite mathematics to come up 
with a total for the two year neriod? 

Well, fifty weeks, and that is 2,090 a year. 

Tnen that would be 4,006? 

Yes, 4,000. 

Luring tne nearly four years that you have been O.R. 
Supervisor, are you able to estimate now many surgical 
proceuures took place in Operating liooms, operating 
under your direct supervision? 

Over the past four years since I nave been supervisor, 
we are averaging 600 vrocedures a month. 

And they have taken place in Operating Rooms under your 
direct supervision? 

That 18 Prien. 

Ll won't even try that. That is over 7,000 a year, or 
quite a considerable number? 

Quite a few. 

And were tnese surgical procedures, tne same kind of 
surgical procedures that you have already testified 


about? 


Yes. 
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I would like to show you a Sample of tubing which is 


Plaintiff's Exhibit four, and are you familiar with tnat 


tho 


xind of tubing, Mrs. Rogers (Offering)? 


Q And what kind of tubing is tnat? 


on 


6 A Tnat is section conductive, 


Q We have been having a little bit of proolem with calling 


this tubing ‘argyle’ tubing, if you would, could we 


refer to 1t as Sherwood tubing? 


9 
10 A Yes. 
1] Q And is that known by any other name? | 
12 A Well, clear conductive tubing. 
13 Q And for what purpose, if any, is that ued in surgical 
| 4 procedures? 
15 A For suctioning in the Operating Room. 
16 Q Would you describe very briefly for tne jury wnat 
17 Suctioning is, and how that tubing such as Plaintiff's 
18 Exhibit four, is used to accomplish it? 
19 A Well, during surgical procedures any time there is an 
20 open wound, there is bleeding, and any surplus fluid 
9] has to be taken away from the site so that the surgeon 
22 can see. So therefore, this tubing is connected to 
23 a vacuum, or suction machine on one end, and then at 
24 the other end the suction tip is used, to the surgeon's 


prefe.ence, and then he uses it to take away that fluid. 
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I am now showing you a Sample of tubing that is 


Plaintiff's Exhibit eleven. Are you able to identify 


that tubing (Offering)? 


A Yes, 


Q What is it? 


A It is clear conductive suction tubing, made by tne 


National Catneter Company. That is the National Catheter 


8 Company, 
9 Q And wnat kind of tubing do you use at St. David's for 
10 suctioning, at the present time? 
1 A Snerwood Clear Conductive Tubing. 
12 Q And Plaintiff's Exhibit number four? 
\ 13 

‘| 14 Q And for how long has that been the case? 

my 15 A Since approximately 1968. 

t 16 Q And wnat did you use at St. David's for suctioning during 
17 Surgery prior to tnat time? 

a 18 A the old blacx conductive tuoing; ruober tubing. 

| 19 q I am showing you what has been marked as Plaintiff's 

' 20 Exhibit one (Offering)? 
21 4A Yes, : 

; 22 Q And is this the sample of the black conductive tubing 
alll that you have just described? 


This is the type, yes. 


» what is a nasal cannula -- C-A-N-N-U-L-A? 
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It is a small plastic tubing that has two little -- 

I have to use my hands to do it -- two small tips that 
fit into the nares to adrinister oxygen with, 

And to what extent, if anything, is that used in 
Operating Room procedures? 

It is not used in Sc. David's Cperating Rooms, It isn't 
used in our Operating hooms. 

Where, if at all, is it used at St. David's? 

In a recovery or patient's room, where they require 
oxygen. 

To what extent nave you seen tubing such as Plaintiff's 
Exhibit four, or Plaintiff's Exhibit eleven used as a 
nasal cannula? 

Never, 

To your knowledge, is such tubing generally used for 
such a purpose? 

No. 

Could you tell us what an oxygen connecting tubing is? 
It would be a plastic tubing used to carry oxygen from 


one place to another. I have seen it used during some 


cardiovascular procedures, where the neart-lung machine 
was used and oxygen taken from the lxygen outlet, 

and placed into tne oxygenator. 

And to what extent is tubing sucn as Plaintiff's Exhibit 


four, or Plaintiff's Exhibit eleven, in your experience, 
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used aS an oxygen connecting tube? 


It has never been used, 


To your knwoledge is such tubing generally used for such 


a purpose? 


ae 
uO « 


Can you tell us what a feeding tube is? 


It 1s a small catheter or piece of tubing that is used -- 


well, the mainuse of what it is for is for infants 


to feed them, and it is put down into the stomach. and 


it has a connector that you can uSe with a Syringe to 


put food in, 


And to what extent, if any, 1s tnat type or kind of 


tubing used in surgical procedures? 


Very seldom. I have seen it used, where it goes into 


the bladder, 


And in your experience, is tubing such as Plaintiff's 


uxnibit eleven or four used for such a purpose? 


No. 


To your knowledge,is such tubing penerally used for that | 


purpose? 


No. 


What is an anestnetic administration tube? 


A A ‘ube that 1s used to administer the anesthesia gases 


from the anestnesia machine to the patient to put them 


to 
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That 1s used during suricical procedures? 
Yes, 
And to what extent have you seen tubing such as 
Plaintiff's Exnit:: four or Plaintiff's Exhibit eleven 
used as an anesthesia administration tube? 
Hever, 
To your knowledge, is such tubin- menerally used for 
that purpose? 
io, 1t isn't, 
hased upon the over 30,000 surgical procedures that you 
nave participatea in, or that have taxen place in 
Operating kKooms Operating under your direct Supervision 
what machines, devices, or other €quipment used durin, 
Surgery, involve the use of tubing, of any kind? 
Well, the anesthesia machines, and the I.V. The 
I.V.'s that would have the I.V. tubing, and the heart 
and lung machine, and the ¢.R.Y.O. units, 
Pardon me? 
the C.R.Y.0. untts. 
What about a suction machine? 
Certainly a suction machine. 
And you have heard test’mony about the use of tublarg 
with the suction machine aid the anesthesia macnine, 
is that correct? 
Yes, that is correct, 

Use en, i ehpencinchin sist 
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And on the 1.V. set up, how 3s tubing used in an I.V. 
SEC up? 

Well, the tubing 1s connected to the bottle of I.V. flul 
and it is nai ng, and then it is connected to the needl 
tuat is inserted into the vein of the patient. 

And in your experience, to what extent have you seen 
tubing such as Plaintiff's Exhibit four, and Pla neiit's 
Lxnibit eleven used -- 

Never. 

-- used in that connection? 

Never. 

What does I.V. mean? 

Intravenous. — _ : | 


And now is tubing used in connection witn the heart and 


lung machine during surgical procedures? 


Well, it is to circulate the blood from the -- it is 
used to the heart and you have to have tubing that puts 
in tne blood and circulates it eheousn, and oxygenates 
it at that ctime. 

To wnat extent is tubing such as Plaintiff's Exhibit 


four or Plaintiff's Exhibit eleven used for that purpose) 


It isn't. 


And to you knowledge, is tubing of that nature generally 


used for that purpose? 


Not -- no. 
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And what is a CRY .o. machine? 


A Yes, the C.R.Y.0., and that is the machine that is used 


aS a liquid gas for freezing. It administers liquid 


6aS, and it is used in cataract Surgery, and there are, 


I think, numerous procedures, We use it in cataract 


Surgery for the eye. 


IR, LIVINGSTON: 


Is everyone able to hear 


BY Mk, LIVINGSTON: 


Q What sort of tubing 1s used in the operation of a 


Cony. oO. machine? 


A That is a conductive hose that comes with that machine, 
It is made onto Chat. It is a black conductive hose, 

Q And to what extent is tubing such as Plaintiff's Exhibit 
four or eleven generally used for that purpose? 

A Never, 


Q liave you ever seen 1t used for that purpose? 


Other than those about which you have already testified, 


are there any other Purposes for which tubing is used 


during surgical procedures? 


A Not that I can think of right now, 


I would like to direct your attention to certain feature 


of these two Kinds of clear conductive tubing, or 


Suction tubing (Offering), Now, 


directing your attentio 


to Plaintirr's Exhibit eleven, the National Catheter 


od 
‘ 


tubing, I would like to point out that the black line 


on this tubing rests on the outer surface of the clear 
plastic tubing. whereas in Plaintiff's Exhibit four, 

as you can see, the black line is an intricle part of 
the tubular wall, and it forms part of both the inner 


and outer surface of the tube. Do you see that? 


Now, I furtner direct your attention to tne fact that 
because on the ilational Catheter tubing the line rests 


on the outer surface of the tube, it might be possible 


to connect an alligator clip, and do you see that 


(Indicating)? 


And in your experience, how many times have you seen 
someone attempt to do that, and that is, attach an 


alligator clip to suction tubing during surgical 


procedures? 

I have never seen it done. 
based on your experience, what, 1f any, purpose would ‘ 
ve served by attaching an alligator clip to suction F 
tuuoing during surgical procedures? 

I can't think of any purpose. 

I also would like to direct your attention to the fact | 
that because the National Catheter line rests on the 


outer surface of tne tube that it might be possible 
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to cut out the section of the clear plastic so that you 


have a space with a black line left intact. Based 


3 upon your observation, can you tell us what purpose 
4 tnat would serve during surgical procedures -- 
5 HR. ARNES: I have hesistated to object, 
| 6 and althouch the young lady has testified that she 
| o can identify Exhibit eleven, she has never testified 
| 8 that she used it in her hospital, and I believe that, 
2 therefore, unless that should be the case and that 
| 10 background is established, that these questions are not 
| 1 permissible. 
12 She is now being asked about uses that 
13 


somebody wno uses this tube might make of it, and she 
has never testified that sne has used it. 
THE COURT: What is your position on that? 
MR. LIVINGSTON: I would say this: the 
witness has participated in or supervised over 30,000 
surgical procedures, and these surgical procedures 
include about every kind of surgical procedure there is. 
And I think that she is certainly qualified to offer 
an opinion as to now something might be used, or how 
or to what purpose it could be put, and this tubing, 
National Catheter Tubing could ve put in a section of 
tne clear plastic tubing, and this could be cut out -- 


MR. ARNES: (Interrupting) Your Honor, 
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the basis of my objection is that in these procedures, 


nN 


that she has had something to do with, they have always 
been performed with the other tubing that doesn't have 
these features and it hasn't been shown that she has 


nad any experience with this other tubding. 


6 MR. LIVINGSTON: The Defendant's trial 
7 brief, and I think in their opening statement -- 
' 8 THE COURT: (Interruvting) I assume that 
9 you are anticinating something in the Defense, are you 
10 net, on these questions? 
1] MR. LIVINGSTON: I would like to call 
12 irs. Rogers back on rebuttal, of course, but in con- 
13 sideration of her convenience, it may not permit that. 
| 14 They have taxen a position, the bLefendants have, that 
! 15 


tnere is a significant difference, and the fact that on 


this tube, the National Catheter tubing, you can cut out 


intact. 


17 a plece of clear plastic, and the black line remains 


THE COURT: That refreshes me, and I 


20 rememver that, and I will allow it because of her 


21 training and expertness. I will take it as a lay 


opinion, under our new rules. 


BY MR. LIVINGSTON: 


Do you recall that question? 


The COURT: You can go back now, Do you 


Q 


BY MR 
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recall the question? po YOu recall that cutting Out a 


Part leaves the black line? 


THE WITHESS: You wii have to state it 


birecting your attention to Plaintiff's Lxnibit eleven, 


tne Natlonal Catheter tubing, 


based upon your experience, 


What; 1 ény purpo 


So, would be served by cutting out a 
a) 


sectlon of clear plastic and thereby keeping the black 


line intact, and no Clear plastic under a section of it, 


during Surgical procedures? 


I can see no Durpose in it, 


Thank you. Now, I would like to direct your attention 


for just. a moment to the connectors on these two kinds 


Of tubing. To What extent would it be possible to hook 


up two sections of, or one Se€ction of the National 


Catneter tubing, Plaintirr's Lxhibit eleven, and a 


section of the Sherwood tubing, Plaintirr's exhibit four?} 


It can be connected like this (Demonstrating), 


MR. LIVINGSTON: With your permission, 


I would like to Show this to the Jury, Your konaor, 


THE COURT; Certainly, 


(Tne tubing was Shown to the Jurors, ) 
LIVINGSTON: 


Now, Mrs, Rormers, 


I will show you once again, the 


UO ieee en ee 


Snerwood tubing, Plaintiff's bpxhibit four, and you stated 


I velieve, that you nave used that kind of tubing for 


suctioning during certain surgical procedures at 


St. David's since approximately 1948, is that correct? 


A Yes, that is correct. 


Q lew 1s that tubing connected to the vacuum bottle? 


A Taking this and connecting it to the little tube that 


comes out of the top of tie vacuum bottle. 


8 

9 Q I gee, In your experience, how many times have you seen 
10 the Sherwood tubing fall off the suction bottle or the 

7 vacuum bottle auring suctioning? 

12 A i nave never seen it fall off. 


my HOW many times nas it been reported to you that tne 


Sherwood tubing has fallen off tne vacuum bottle during 


suctioning? 


A I have never had it reported to me that it has fallen 


orf. 


Q How many times has that connection between the tubing 


and the vacuum pottle leaked in your experience? 


A Not any ; never. 


Q Hias 1% ever been reported to you by anyone in an 


Operating Room, operating under your direct: supervision, 


that tne connection between the tubing, the Sherwood 


tubing and the vacuum ovottle, nad leaked during 


suctioning? 
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In your experience, to what extent has it veer, 


necessary to connect oné piece of the Sherwood tubing 


to another piece of the Snerwood tubing for use in 


Suctioning? 


We use two pleces together dn almost all procedures 


vecause the first piece of tubing is connected to the 


vacuum, the suction bottle, and it comes down just 


outside of the Sterile field, 


The other package of sterile tubing is 
Opened on the table, the sterile table, and the nurse 


tnat handles the instruments takes this piece of tubing, 


and sne connects one end to ner tip, or suction tip, 


and then nands the other end to the nurse, tne circulati 


nurse who is not scrubbed and Sterile, and sne connects 
these two pieces Logether., 

How does she do that? 

Like this (Indicating), 

In your experience, how many times have you seen the 
connection between two pieces of Sherwood tubing fail 
during suctioning? 

Never, 

How many times nave you seen it leak during suctioning? 


Never, 


has it ever been reported to you by anyone working in an 


thea ne 
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Operating Room, operating under your direct supervision, 
that the connection between the two lengths of Sherwood 
3 tubing has failed or leaked during suctioning? 


4 A No, it has not. 
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Testimony of Charles Tremblay 
(p.549 1.24 --— p.551 1.8) 


24 ~ And at my request, Mr. Tremblay, have you ever taken 


25 


to create a duplicate of the National Catheter Tubing, 


(aS ee aes eee te ttm Se 
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BY MR. TUCKER: 


Q 


Sh 


&@ Sample of which is in evidence, as Plaintiff's Exhibit 


twenty-one? 
Yes, I have, 
And were you Biven a piece of tubing which you were 
asked to duplicate? 
Yes, 

Who gave it to you? 
You did, 

MR. TUCKER: f[ would ask that the Clerk 
mark as Plaintiff's Exhibit thirty-one for identificatio 
this six-foot length of National Catheter Tubing bearing 
the catalogue number 1027-20, 

THE CLERK: Plaintirf's Exhibit number 
thiryt-one, marked for identification, 

(Tubing marking Plaintitfrr's Exhibit 


thrity-one, for identification.) 


Would you return to what we have marked as Plaintirf's 
Exhibit thirty-one for identification, and state whether 
you recognize that? 

Tes, I do. 

And what is that, sir? 

Tnat is National Catheter's conductive line tubing. 
And is that, in fact, the tubing which you were asked 


to create a duplicate of? 


20 


21 


Yes, it was, 
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Having been delivered that sample of tubing, what did 
you then do, in general terms? 

Basically, I went back and g°t a hold of one of my 
operators, and told him what I basically wanted, and 
he set the product up, and I would say within fifteen 
to twenty minutes we had tubing with a line in exactly 


the same configuration as this one, 


(p.560 1.4 -- p.56i 1.8) 


Mr. Tremblay, based upon your eight years of expertenss 
that you described for us, and speaking strictly from 
your position as a person who deals with extrusion, do 
you have an opinion as to whether Exhibit four, which 
is an example of the Sherwood tubing that we are talking 
about in this case, is tubing which is or which incor- 
porates features or configurations of an extra line 
Similar to the product manufactured by National Catheter 
of which Exhibit eleven is the same? 

MR. ARNES: I object. 

THE COURT: What is the basis? 

MR. ARNES: He has not been qualified 
as either a patent or a scientific expert. He'is a 
production foreman and an extruder. 

THE COURT: I think, under our new rules, 
as I have read them, a lay opinion can be taken, and 


it can be taken on the ultimate issue of what is -- 


well, for what it is worth, 


nN 
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\ 
I overrule it and the jurors will be told| 


and I think that they have set in on other cases, and 
they will weigh his qualifications and his background 


in determining the worth of his opinion, which is a 


lay opinion, 


MR. TUCKER: I fully agree. 


BY MR. TUCKER; 


Q Have you such ¢ Opinion, Mr. Tremblay? 


A Yes, I do. | 
| 
Q And what is that opinion? | 
A The basic extrusion technology involved are exactly ! 


the same, 


“e+ 


W.SO2 Lele = pes Se i134 


| 
| Q Mr. Tremblay, your testimony is, then, that once shown 
Plaintiff's Exhibit eleven, or Plaintiff's Exhibit 


thirty-two, which is the National Catheter conductive 


experienced 


) line tubing, once shown this tubing, an 


extrusion operator like yourself, could produce the 


| Subing? 
Q In other words, once the identity is Known, the extrusio 


| A Yes, sir. 
| techniques involved are not that complicated? 


A No, they are not, 


ao 


6 


~] 


Testimony of Stanley N. Garber 
(6.589 1.16 -- p.589 1.24) 


Q Right. Have any claims been made at any time 
during this litigation with respect to what is called 
the integral funnel? 

A Yes, at one time in this litigation, there was a 
claim asserted by Sherwood that Mr. Sheridan was 
improperly making a funnel connector, and that claim 
was then later withdrawn by Sherwood. 

Q Voluntarily withdrawn by Sherwood, is that correct? 


A Yes, it was. 


Transcript Of April 7, 1976 
Testimony of George W. Nebel 
(p. S97 1.3 == op. 597 1.7) 


Q And when you use the term ‘Argyle' what business are 


you referring to? ; 
A Argyle is a line of medical products consisting of 

tubes and catheters, medical tubing, intravenous 

cannula and other Supplies, 
Q And that is a division of Sherwood Medical Industries? 


A Yes, 


24 


25 
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(p.610 1,3 -- p,*24 1,18) 


« Without going into detail at tiis point, would you pleas 


State in general, what this chart is, which is Exhibit 


thirty-five, and what it purports to be? 


A It is a sales chart in millions of dollars, over the 


years 1969 through 1976. 


a The chart in its left margin contains the legend 


‘Sales in millions of dollars' in that left margin, 
and that is next to a vertical line going fron the 
bottom of the chart to the top of the chart. What, sir, 


does that mean? 


A That ranges from one million to ten million in sales 


in any particular year, along the horizontal axis 
which indicates the year, and where they cross is the 
year in question, In other words, the 1.5 at 1969 is 
the sales in millions of dollars, and that is one millio 
five hundred thousand made by Sherwood of clear conductipe 
suction tubing in 1969. 

Q From what source of information did you obtain that 
one and a half million figure? 

A I obtained it from the Sheridan Foyalty Report. 

Q And what is the Sheridan Royalty Report? 

A That 18 a computer printout of all sales of products 


on which we paid Mr. Sheridan a royalty for the use 


U.S. COURT REPORTERS 
Feeem et mitt mi 


611 


of patents, 


2 Q And does the Sheridan royalty report reflect individual 


On ee eeneagerennerneeeeeseeeteetreny Sees 


a | Sales of clear conductive tubing? 

4 A Yes, it does; yes, 
j : 
| Q Anc %o what extent is that royalty report kept and 


6 | maintained in the regular course of Sherwood's business? 


| 7 | A It is a regular document from which we paid royalty. 
! 8 Q And do I correctly understand your testimony to be that 
, 9 the chart shows that in 1968, one and a half million 
10 of clear conductive tubing was sold by Sherwood? 
| 1 A That is correct, 


12 Q And may I direct your attention to the chart, above 1970] 


* 9 ; 13 next to which number 2,2 is placed. And what does that 
| 14 represent? 
15 A That 1s 2.2 million. May I say smoething? All of 


16 these are rounded out to the nearest $100,000.00. 


17 Q And what does that 2.2 figure tell us? 


| 18 A That is $2.2 million dollars of sales of suction tuoing | 
| 19 by Sherwood. 
20 Q And what was the source of information for that 2.2? 
ah gk Sherwood Royalty REport. 
| 22 Q And may I direct your attention next to the entry on 
| 293 the chart above 1971, and that is 3.1, and do you see 
| 24 | that? 
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And what does that 3.1 represent? 


It represents the fact that they sold $3.1 million 


figure? 

The Sheridan Royalty Report, 

And it shows above 1972 a number 3,6; and please state 
what that represents, and what 1s the course of infor- 
mation for that? 


The 3.6 million in sales by Sherwood of clear conductive 


Suction tubing obtained from the Sheridan Royalty Report | 


In the year 1972, 18 that right? 

Yes, 

And with respect to 1973, what does that chart show 
about Sherwood Sales in 1973? 

Sherwood sales in 1973 were 4,4 million worth of clear 
conductive suction tubing obtained from the royalty 
report. 

And what about 1974? 

For 1974, 4t shows we sold 1.1 million worth of clear 
conductive suction tubing. 

And for 1975? 

For 2975, 1t shows 4,32 million worth of Sales of clear 
conductive suction tubing, 

And the source of the informaticn for those two years 


SURGE — 
U.$. COURT RPZPORTEDS 
FFOFRA! AUTL DING 


was what? 


A Also the Sheridan Royalty Report. 


Q And on Exhibit thirty-five, which is in color, the 


color of the line changes from red to black during the 


year 1976, and I believe that on the chart which we 


have given to the jurors and Counsel, the line becomes 


dotted? 


A No, dashes, 


Q And what does the 1976 figure of 4.5 represent? 


A That was my forecast prepared in 1975 and what our sales 


would be in 1976. 

12 Q And is that the forecast that you have described for 
the jury previously during your testimony? 

4 Ta Yes, it is. 

Mm Q Mr. Nebel, let me refer you now to a line on the chart 
which appears to be green, and let me note for the record 
that on the xeroxed copies that same line is a dash,dot, 
dash, dot. And what, in general, does that line represen] 
“as sir? , 

That projects our sales for the years 1974, 1975, and 
1976, and the average annual growth of nineteen and one- | 


half-pe~cent per year. 


= Q And »~.* lead you to select nineteen and one-half percent] 


per year as an average annual growth? 


I went through -- I did a history of the product since 
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(p.621 1.17 == 6.622 1,13) 


its inception in 1962, and calculated the average annual 


growth through 1973, a period of eleven years. 

Our average annual growth during that 
eleven-year period was 53.6 percent. 
And what does that mezn in everyday figures? 
That means that the business increased about half each 
year. In other words, if we scld one thousand dollars 
last year, we would sell $1,559.00 and next year half 
of it would be the $1,500.00 and that is the way it 
progressed, and roughly 53.6 percent. 
And do you use that 53.6 percent to project future 
Sales during the years 1974, and 1975? 
No. 


Why not? 


Because I thought that was too long a history to reflect 


what was happening in the market today. The product 
Started in 1963 with modest sales of $50,000.00 and 


it grew to 1969 to a million and a half dollars, and 


Because another product came on the market, a product 


manufactured by Davol, and it came on in September of 


1974, 


And what was the Davol product? 


The Davol product? 


What was the Davol product? 


It is a clear tube, with a conductive line. 
And used for what purposes? 


The same purpose as our product. 


Li] 


6 


~~ 
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And what is that? 130 


A suction tubing insertive. 

Now, in computing your numbers for 1975, did you make 
an effort to correct, if you will, for Davol's entrance 
into the market? 

Yes, I did. 

And what did you do? 

Since I had no knowledge of treir sales, I went to the 
H.W.S. report, again -- 

That is the same report that you identified? 

Yes, 1t is. And whiie H.1.S. showed no impact of Davol 
in 1974, they showed that they had gained a 10.6 percent 


market share in 1975. I then used that 10.6 percent, 


(p.649 1.10 -— p.651 1.10) 


Q 


Mr. Nebel, I show you that document which has been 
mafked as Defendant's Exhibit W for identification, 
and ask you whether you can identify that document? 
Yes, that 1s what we call ‘Argyle Product Facts,' on 
conductive bubble t: ding. 


And would this be the information contained or would 


that be the type of information furnished to the salesme 
% 


a 


who sel@the Sherwood conductive bubble tubing, and 


conductige connecting tubing? 

Yes, it dou: 

And I am going to ask you to refer to the last page 

of that document -- what is the dase on that document? 
April, 1969. That is April 21st, 1969. 


Thank you. I am going to ask you to refer to the last 


9 
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24 page of the document, if you will, and I am going to 
——— 25 ask you whether there is any information on that page 

I 

with respect to whether the black lines, the conductive 

portions, that 18, of the Sherwood tubing, should be 

: Joined together when the tubing is connected? 

“ A There is a Statement, 

: Q And that is in question and answer form, is it not? 

ea Yes, itis. 

' Q I wonder if you could read the introductory section, 

é there, which is next to the word ‘notice’? 

? A "Two questions come up from time to time about our 

a conductive tubing, ' 

. Q And does the first question refer to some other subject, 

ca does it not? | 

e A Yes, 

“ Q But the second question refers to the Matter about which 

ie I just asked you, whether the black lines Should be touc ing 

16 when the tubing 1s connected? 

Y A Yes, 1t does, 

is Q I wonder if you could read question number two and 

r answer number two, if you would, 

a A Question number two,' When connecting two Argyle con- 

2 ductive tubes together, do t iductive lines have 


to touch for the line to be conductive?! 
Now, the answer for number two, “Tests 
have proven it makes no difference whether the black 


lines touch or not. It is conductive both ways.' 


a at acs 


Q Now, is this the type of information which the salesmen 


would have, in dealing with customers with respect to 

3 the Sherwood conductive tubing? 

4 A Yes, it is. 

5 Q And this is the type of information then which is to be 
6 passed on Co customers, is it not? 

7 A Passed on? You mean this is passed on? 

8 Q Wb, the information 1s? 

9 A Yes, the information, yes. 


10 Q Thank you, 
kkk 


(p.656 1,14 -- p.657 1.2) 


14 Q Mr. Nebel, I will again refer to, first of all, to the 


15 chart which has been marked as Plaintiff's Exhibit three 
16 five. Now, I ask you with regard to the years 1969, 

17 1970, 1971, and 1972, that chart indicates that the 

18 only company in the market was Sherwood Industries? 

19 A The only company in the market on the clear conductive 
20 tubing, is that what you mean? 

21 Q Yes. 

22 A Yes, it does. 

23 Q Se for those years, Sherwood Industries had the entire 
24 wapket, did 1t not? 


25 A For ®hat tube, yes. 


1 Q For those years? 


2 A Yes, 
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(p. 672 1. 25--p. 674 1. 4) 
Q 


673 
With respect to what you have testified were lost Sales, 


did you make any attempt to determine why Sherwood lost 


Sa 387 


A Why we lost sales? We lost sales to National Catheter 


product by reports from the salesmen because of compe- 


titive activity in the field, and by that I mean by 


designing the product and pricing the product, 
Q Well, 


the question then that I would ask is whether you 


made any agreement to determine why Sherwood lost sales 


during the period, and did you make any attempt? 


A Yes, 


Q Now, 


lost sales? 


I had knowledge of American Hospital's entry into the 


market with the National Catheter product. I began to 


see report: coming in from the field on their weekly 


reports, that some accounts were in jeopardy because 


of National Catheter's activity, and not because of 


American Hospital's activity in the field. 


Were there any other reasons? 


I am sorry, what? 


Were there any other reasons that you learned that 


Sherwood was losing sales? 


Were there any other reasons? 
Any other reasons? 


No. 
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22 


NI 


National Catheter or American Hospital Supply, that 
Was a sole reason that you were able to determine that 
Sherwood was losing sales? 


Yes. 


(p.681 1.9 -- p.681 1.22) 


Q 


kkk 


Yes. My question was during the period from 1972 to 


1974, were you aware that there was a request or that 


there was dissatisfaction, I should say, being expressed| 
by Sherwood customers concerning Sherwood connector ends} 
Are you talking about the lack of certain sizes, or 
certain types of connectors? 

Yes, I am including that. 

The answer to that question is, yes, we had requests 
from customers who wanted either two funnels, two tapers| 
and they might want a tube thirteen feet long instead | 
of our twelve feet long, and we make all different 
lengths. If you call that dissatisfaction; I call that 
a customer's requesting our product to be modified to 


fulfill their specific requirements. 


{(p.685 1.7 .. p. 686 2,13) 


THE WITNESS: ‘This is in response to 
your recent note, and the question, first of all do 
we plan in the future to market this, and this,' and 
then my answer was » ' we do not intend to add this 
tubing of this type of connector in the near future 


and I can only supply one of two alternatives: first 


qa 


~] 


BY MR. HENS UER: 


Q 
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of all has the customer been properly instructed that 
they can convert a tapered connector to a funnel 
connector? Secondly, if this is not acceptable to them, 
I would suggest that you go to the Argyle plant on 
the standerd request form for quotation, and request 
pricing and minimum runs on this item for the hospital. 
If I co.ld be of any further help, please let me know.' 
I gave two alternatives to satisfy the 


custoner's request. 


Is it fair to say that the first alternative was to 
use tke tube that had already been produced? 


Corre):t. 


And }2u did indicate, did you not, that the type of 
tubing which was covered by the request was not going 
to bt produced in the near future? 

That is correct. When a salesman requests something, 
he ,ants to do it now. So I would not tell him that 

we vere going to do it six months from now. That would 
not help him, 

Anc you did not tell him that you were going to do it? 
No, I did not tell him that we wouldn't do it ever. 

Yot just told him that you were not -- 


I vas just trying to satisfy his request. 


2] 


22 


21 


22 


(p.687 1.12 -- p. 


687 1.22) 1 36 


THE WITNESS: This is ‘Problems with 

Conductive Connecting Tubes, Customer wants two funnel 
connectors. Losing business to N.C.C. We need twin 
funnel connectors as Standard. Too expensive as 
custom,' 

BY MR. HENSLER: 

Q All right. Would it be fair to Say that that was 
one occasion on which Sherwood was advised that one 
of the reasons for losing sales to National Catheter 
was the failure to supply two funnel connectors? 


A It appears that Way, yes. 
kkk 


(p.694 1.16 =~ p.694 1.23) 
Q Mr. Nebel, did you ever learn that Sherwood was 


losing sales because of the price being charged for 
conductive tubing? 

A Yes, I did, 

Q And how did that fact first come to your attention? 

A I cannot tell you the first time I heard about it, or 
from whom I heard it the first time, but it came from 


Someone in sales management. 


tk 

aaa vag ee at eee tubing -- well, let's 
go back to a period 1971, prior to National Catheter 
manufacturing conductive tubing? 

A Yes. 

Q That a customer wanted clear conductive tubing, and it 
had to buy the tubing from Sherwood, did it not? 


A Correct, we were the only supplier. 


@ And if the customer did not like Sherwood's price, it 


24 | 

iy | had not choice if it wanted the clear conductive ao 
| 25 | 

| ) A On clear conductive tubing it had a choice to buy anothe 

| | tubing. 

| : Q But there was no other clear conductive tubing? 

i 

| 3 A That is correct. 


4 Q If it bought clear conductive tubing it bought it at 


ww“ 


Sherwood's price? 


6 A That is correct. 


~] 


Q Now, you testified that you became aware that Sherwood 
was losing sales, say in 1974, because of its price on 

9 the clear conductive tubing? 

10 A Well, I would have expressed it because of pricing by 


1 our competitor. 


the competitor price, did it not? 


A Yes, sir. 
kkk 


12 | Q Your competitor sold the tubing at a lower price? 
13 A Tr s correct. 
| \4 Q An. so the customers bought the tubing at the lower 
| 15 price? 
16 A Tnat is correct. 
17 Q And therefore Sherwood lost sales? 
18 A That 1s correct. 
19 Q And did Sherwood cut its price then to meet the compe- 
20 tition, in some cases? 
21 A In some cases, Sherwood did not change its publisned 
22 price. 
23 Q But it did cut some prices to some customers to meet 
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(p.700 1.19 -- p.701 1.29) 


© 


Mr. Nebel, could I ask you to refer to the second page 
of that document and read the last entry on the document 
‘American went into University of Illinoise, Chicago, 


with twenty-foot tubing, with conductive line. Undercut 


us $6.00 a case, Norb is getting samples and literature-' 


and there is some reference to money here that I cannot 


read. 


~~, 


MR. HENSLER: 


wn 


“i 


BY MR. HENSLER: 


to 
uw 


I think that that is sufficient. 
MR. TUCKER: I have no objection to this 


one (Offering). 


Now, I ask you to refer to another document which is 
marked as Defendant's A(g) for identification, and ask 
you whether you can identify that document (Offering)? 
That is a communication from Ray Goof to Bill Nelson, 
and it is dated 5/29/73. 
I ask you to refer to the last paragraph of that documen 
and I will ask you to read that document to the jury. 
‘This American Salesman in Fred Matthews territory is 
really going after the conductive tubing business, and 
Fred has lost all of his business. What are we going to} 
do about our pricing? Let's don't sit by and lose more 
of our business before we reduce our price and then try 
to regain lost business. It is much harder to get it 
back after losing it.' 

MR. HENSLER: Are you finished with the 
next one? 


MR. TUCKER: No, I am not, 


Let me ask you this: did there come a time when you 
did begin to cut your prices then to meet competition? 


Selectively, yes. 
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‘ m 4G Are you aware that there were complaints with respect 
140,, 
i to the fit of the Sherwood connectors? 
| i A I have heard that, yes. 
4 1.11-~ 
* sg ) And do you know whether vou -- Sherwood lost any sales 
‘ui as a result of complaints concerning the fit of the 
4s connectors? 
a A I personally know of no lost sales. 
y kkk 
Transcript of Aprid 8, 1976 
Testimony of Mark Ayer 
(p.895 1.7. =--.p.897 1.15) 
7 é 
) Is conductive line tubing used as the Washington 
8 
Hospital Center? 
i A VSL bss 
10 
Q And wnat type of conductive line tubing has been used 
a " at the Wasnington Hospital Center during the period that 
Ma you have been there? 
ies A Since I have been there we have used two types. We 
4 used the original one, when I started to work tnere, 
and that was the one we referred to as the Argyle tubing 
ie | Is that the tubing manufactured by Sherwood Medical 
ie Industries? 
- A Yes. 
ds Q That is the tubing which we have been referring to 
- ! throughout this litigation as the Sherwood tubing. | 
i 
«" 21 : 


Let me ask you, Mr. Ayer, 1f you can examine this 
exhibit which has been marked as Plaintiff's Exhibit 
four, and tell me whether you can identify that 


(Offering)? 


‘ A Yes, this {8s what we refer to as the Arpyjyae tubing, 


A 


BY MR. HENSLER: 
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and it is manufactured by Sherwood, 


And for what period of time was tnat Argyle tubing used 
at the Washington Hospf{tal Center? 

Approximately a year and a half. 

And is it still used? 

This tubing? 

Yes. 


NO, 18-18 not, 


THE COURT: When was that year and a half} 
what time period? 
THE WITNESS: When I first went to work 


at Washington Hospital Center in Or ae ae 


You began in 1973? And it was used for a year and a 
half? 

in 1973 -- let me see, April to =- yes, about a year 
and a half. 

Could you -- you will have to Speak out loud so that 
the Court Reporter can get what it was. What period 
was 1t used for, to the best of your recollection? 
Approximately a year and a half. 

And during what period? 

From 1973 to early 1975. 

And did there come 4 time when the use of that tubing 


was discontinued at the Washington Hospital Center? 


(1.8. COURT REPORTERS 
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a ae ee mncnateneinntineeete eS 
Yes, 1 42 

Can you tell me how that came about? 

The particular problem with the tubing was that I had 
encountered, or it had deen reported to me » and that 

I encountered it myself, was a leakage problem in two 
Specific areas, One, when the tuoing had been used for 
a day, all day, and not been changed, where the 
connection fit had become Stretched, and there was 
leakage around it. 

The other point at which leakage occurred 
waS when it was disconnected from the Suction canisters 
and there was no positive pressure on it, there was 
leakage. | 
Did you personally observe the leakage of this tubing? 
Hess ts Ets lis 


Yes, 


(p.903 1.1 -- p.904 1.1) 


AS a person -- incidently, as Administrator of the 
Operating Rooms at the Washington Hospital Center, 

do you have any responsibility for the Selection of this 
equipment and the tubing that is to be used in tne 
Operatins Koom? 

OS. Do. it) ts part of my job, 

And are you experienced with respect to the selection 


Of tubing and catheters? 


Yes, 


| 
| 
| 
| 


24 
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Q A&S a person experienced in that area, I am going to ask 
you to examine Plaintiff's Exhibit four, and Plaintiff's 


Exhibit eleven, and tell me whether, in your opinion, 


Operating Room? 


A Yes, they would. 
Q And how would you distinguish those two types of tubing?} 
A Well, the Argyle, as we refer to it, and I keep going 


back to that because that is what we always called it; 
it nas a bubble, This tubing nas not bubble in it 
anywhere, ‘nis tubing has the two black plastic 
connectors on the end, and the Argyle does not. The 
line in the Argyle is part -~ the conductive line is 
part of the tubing, and in this one it is joined -- 


it is put on top of the tubing and glued onto the top 


of the tubing. Those are probably the main differences. 


Transcript of April 9, 1976 
Testimony of Carro Palmer 


(p.958 1.22 -- p.960 1.8) 


Q Mr. Palmer, is there any indication on the Issac Jackso 


patent, which I believe is Exhibit number B(g), as to 
whether the patent examiner there knew about and 


considered the prior patent issued to Mr. Sheridan? 
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Yes, there is, 
Will you tell us what that is, sir? 
On the face of this patent, there are listed in this 
particular patent, there is listed five different 
earlier patents, Now, as I explained to you, the patent 
examiner is required, in examining an application, to 
gO and look at earlier patents to see if there 1s any- 
thing there that is close to the invention. He might 
look at the technical literature, and he makes a rather 
broad search, and from he looks at, he then selects 
those references, and we call them 'prior art references 
He then selects those references which he thinks are 
the closest, and he will, as I said, issue an 
explanation and maybe say, 'I cannot allow these 
Claims because of this prior art. 

And in this particular case, the Sheridan] 
patent, this earlier Sheridan patent was listed as a 
prior art reference. So this Shows that the patent 
examiner, in granting the issuance of this patent, had 
considered the earlier Sheridan patent. 
And concluded donee 
He had concluded that the subject matter of the claims 
which the applicant was seeking to obtain were crit) -allj 
different from what has been disclosed and patented 


in this prior Sheridan patent. 


to 


ow 
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Now, Mr. Palmer, I want to ask you if you could explain 
to the Ladies and Gentlemen of the jury both patents, 
and their essential features or characteristics, but 
before that, would it aid you in doing so to have 
available any diagrams or other descriptive material? 
it certainly would. 

And do you have those in Court with you? 


I do, 


» 


- > eK 
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(p.962 1.1 -- p.969 1.22) 962 | 
| 
l 
Q Now, would you proceed to, in any way you want to, 
2 explain first the Sheridan patent, and then the 
3 Jackson patent, and I think that would be more logical, 
4 A Well, this enlargement shows a large scale, the front 
5 page of the Sheridan patent. 
6 This 1s figure one, and there are five 


figures of drawings, 

Figure one is what we call the fragmented 
9 enlargement view. If it were laying on the table and 
you were looking down at it, this is what you would 


see of the conductive line tube covered by the patent. 


2 I hope that you can see here, there is 

13 a line, and two arrows that go in this direction, and 

14 beside them are the figures 'two-two.' 

15 That is the scheme that is used in the 

16 patent drawings to indicate that the next view, two-two, 

7 is a Section through that tube, and you would be viewing 

18 it in that direction. That is called a ‘Sectional 

19 view', and if you actually cut through the tube, and 
20 looked at the end of the tube, you would not see : 
21 precisely what you see here, because the patent laws 

a0 require whenever you have a section, that the section 


be hatched, and the hatching is different for different 
I materials; plastic, rubber, glass, and metal, so that 


25 | one who is experienced in looking at the patent drawing 


& 


24 
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can tell immediately what the material is in that 


section. Actually, if you had cut through the tube 


and laid it at the edge of it, you would see a circle 
here, and one there, and you would see that black area 
in there (Indicating). 

All right, this is the conductive line 
tube of Sheridan. The conductive line is black, in 
the area up here. 

Excuse me, but you are talking now about the Sheridan 

patent, but in the trial we have been calling this the | 
Sherwood conductive line tubing because they are the | 
one that is making it now. So I hope that you can use | 
the word 'Sherwood' when you refer to it so that we | 
don't confuse it. | 


MR. TUCKER: I apologize for bikes 


but we have not been calling that the Sherwood conductivé 
line tubing, and I ask that that not be used. 

THE COURT: I think that we should use 
the term of the patent. Does that show the Sheridan 
patent? 

THE WITNESS: This is the Sheridan patent 
Your Honor. 

THE COURT: I think that we are clear 
on that. The jurors will be clear on that. That is 


Exhibit B(h)? 
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THE WITNESS: No, that is B(i), Your 
Honor. 

THE COURT: All right, go ahead. 

THE WITNESS: Figure two here, is a 
much larger enlargement than figure two of the drawing. 
It shows clearly the plastic, and in actuality this 
is clear pastic, and this is the black plastic. It is 
integral or embedded in the other plastic. This is 
clear, and this is black, and there is a substantially | 
smooth outside surface, and a substantially smooth 
inside surface. 

This is electrically conductive. This 
portion is not electrically conductive. This outside | 
surface here is electrically conductive. This inside 
surface is electrically conductive. 

The claims of the patent, and the 
coverage which was ultimately allowed in the patent, 
this conductive surface on the outside, and the conductiwe 
Surface on the inside is an essential feature of the 
invention. 

We have other -- 

THE COURT: Now, on figure two, so we : 
will keep it clear, what is the Court Exhibit number? 

THE WITNESS: That is Exhibit B(k). 


THE COURT: That is Exhibit B(k), 


19 dress, there was a zipper element. 


23 buttons, '! 


Ladies and Gentlemen, and thank you, 


THE WITNESS: All right, Before I 


discuss these additional figures, I would like to 


comment further upon patents, 


and the obtaining of 


w 


patents, 


One of the important things in obtaining 


& patent is to get for the client 88 broad a patent 


Coverage as P: 38ible, 


Now, it is a very unusual invention in 


which there can 


't be variations and modifications, 


and one of the tasks of the patent attorney for his 


client is to try to disclose in the application the 


various modifications that the inventor can seize on, 


So that there will be a full disclosure in the applicatiog 


of the modifications, 


I might make an example, 


Suppose that 
a client came to me, aS a patent attorney, with a new 


invention of a new style of dress. And as part of that 


One of the first 


things I would ask the client would be, 'Can you use 


comething else in place of that Zipper?! 


The client may Say, ‘Yes, I could use 


"Well, how about Something else?! 


‘Well, I could probably use snap 
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fasteners,’ 


‘Can you use anything else?' 

‘Well, maybe a hook and eye.’ 

So in drafting a patent application 
on this new form of dress, the patent attorney would 
find it advisable to include these different ways -- 
weil, other modifications. 


In the patent trade we call them 


‘embodiments', 


and that is the one that the applicant thinks is going 


to be the best, and perhaps if it is sold, that will 


be the one that will be used. 


Then, we have the other embodiments and 


in this particular invention, we have a number of 


embodiments, 


Here is the preferred one. This is the 


zipper. Then, here is the hook and eye, and here is 


the button, and here is the snap fastener. 


Now, I will explain how these other 


embodiments differ from the preferred embodiments. 


In this particular case, the plastic 


conductive material does not go all of the way through 


from the external wall to the internal wall. There 


is a portion here in which the clear plastic is 
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contiguous. But we have a conductive portion on the 
outside which presents a smooth continuous surface, 
which is electrically conductive. 

And likewise on the inside we have a 
smooth continuous surface which is elctrically 
conductive. 

So you see the similarity between these 
two. Although there is some difference, they have 
this in common. The smooth outer-inner surface, and 
a portion of which is electrically conductive would 
be on the outside and on the inside. 

Now, in this embodiment, we have a 
plurality of these conductive portions: one, two, 
and three. Still with the same common characteristics 
of a smooth outside surface, and a smooth inside surface 
and a conductive portion on the outside, and a conduct ivp 
portion on the inside. : 

In this embodiment, instead of the 
conductive line being straight, it can curve. 
So these are the essentials of the 
Sheridan patent as I have explained the presence of 
the conductive portion in the tube, the conductive line 
in the tube; a smooth outer surface, a smooth inner 
and this portion, if it is one or several, 


surface, 


4s integrable or unmoveable with respect to this, 


ne RR NN a a Ne ee - 
U.8. COURT ARPONTENS 
eee Ue ee a! 


and it is a Substantial or integral part of the whole 


to 


and both the inside and the outside surface of the 
3 tubing have Conductive areas. 

1 BY MR. ARNES: 

Q Now, you have the next exhibit? 

. 2 A Yes, 

‘ | Now, Your Honor, the one on the left 


8 is exhibit B(h), 


THE COURT: All right, thank you. 


10 THE WITNESS: And the one on the right 
a8: BCs), 

THE COURT: Thank you, 

THE WITNESS: The enlargement corresponds 
to the first sheet of the Jackson patent. Th s 
enlargement corresponds to the second sheet of the 
Jackson patent, and as you see quite often in patent 
drawings, in order to get the most on the sheet, the 
sheet is turned Sideways. 

Here we see an end view of the tube 
covered by the Jackson patent. It is not connected, 


80 there is no cross~natching here, and you are 


looking at that tube, end on, 
Here you can see that this is sectioned, 
and it has been shaded for sectioning which indicates 


that that tube has been cut through, and you are looking 
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through it at that direction, 

The Jackson conductive line tubes are 
characterized by a Piggy-back construction, The 
conductive j, e is on the outside of the tube, and it 
is held Shere by a welding action. There is no con- 
ductive element inside the tube. The conductive line 
can be separated from the tube, itself, without 
destroying the tube, 4 section with a conductive 
line removed Can be cut from the tube, and still have ' 
conductivity between the two sections ~- electrical 
conductivity between the two sections is already 
maintained, 

The outside of the tube is not smooth 
because we have the protrusion of the conductive line 
and the Piggy-back construction. 

Connectors of Several different forms 
can be applied to the end of the tube, to make electrica 
connection with the conductive line, and permit the 


tubes, when assembled, to be connected together 


electrically, or through some other equipment so that 
21 there will be an electric connection between the 


22 conductive line tube and whatever it 1s connected to. 


wee 


i ee ee sees 
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Q 


"eke 


Mr. Palmer, are you familiar with the conductive line 
tube manufactured by other firms, other than National 
Catheter and Sherwood? 

Yes. 

And what other conductive tubing are you femiliar with? 
A tubing made by a company, I beiieve called Davol, 


and another by a company by the name of Bard. 


2 ee —Ee—— 


(p.974 1.11 -—- 6.977 1.14) 


A 


Now, Mr. Palmer, as a resuit of your acquaintance 
with these patents, . d with the products involved, 

do you have an opinion with respect to whether or 

not the conductive tut ug manufactured by National 
Catheter Corporation, Incorporated takes features 

or configurations of a corductive line, similar to the 
product manufactured by Sherwood, as of February, 1969? 
& GO. 

And what is your opinion? 

It is -y apenion that they are not similar. 

Now, M: Palmer, will you tell, in your. own words, 

the Court and the Ladies and Gentlemen of the jury, 
why you come to that conclusion? What factors you 


relied upon, and if you would like to see the tubing 


or the displays again, or anything else toa aid you 
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in your presentation, would you let me know? 


2 A Well, I think that I could best accomplish this by taking 


3 50me sections of the tubing and commenting on them, 
4 Q All right. Well, we already have in ee some of 
5 this, 
6 A Yes 
| ? MR. ARNES: First, may I bare Exhibit 
: 8 | number four and eleven? 
9 MR. TUCKER: Yes (Offering). 


10 BY MR. ARNES: 

1] Q Now, I hand you what has been previously received in 
evidence as Plaintiff's Exhibit number four, and 
Plaintiff's Exhibit number eleven (Offering). 

THE COURT: I have seen them. 

THE WITNESS: May I take these down 
before the jury‘ 

MR. ARNES: Is it permissible with 
Your Honor? 

THE COURT: Yes. We should refresh our 
recollection, and you should tell the jury again what 
number four is; is that the Sheridan? | 

MR. ARNES: Number four is the Sherwood 
tubing, made under the Sheridan patent . 

THE COURT: All right. 


MR. ARNES: And number eleven is the 


National Catheter tubing made under the Issac Jackson 


patent. 


THE COURT; 


All right, go ahead. 


BY MR. ARNES: 


@ 


A 


Proceed, 

The Sheridan, or the Sherwood tubing has bubble 
connections in it. The National Catheter tubing does 
not have bubble connections in it. The National 
Catheter tubing has black tubular connectors, 

The Sherwood tubing does not have black 
tubular connectors on it. Instead, it has funnel 
connectors, 

The tubular connectors of the National 
Catheter tubes are conductive all the way around the 
circumference. The funnel connectors of the Sherwood 
tubing is electrically conductive only at that point 
where the black line is, 

The conductive line of the National 
Catheter tubing can be removed from the tubing without 
destroying the integrity of the tube. You will recall 
we saw that in that type of drawing in the exhibit. 

The conductive iine in the Sherwood 
tubing cannot be removed without destroying the integri 


of the tubing. 


The outside surface of the National 


on 


24 


25 
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Catheter tubing is not Smooth. You can feel the tubing 
and it has a piggy-back hump. 

If we made a cross section through the 
tubing, we could not see any conductive portion on the 
inside of the tube. 

The Sherwood tubing has a conductive 
portion both on the inside and the outside of the tube, 
and as I explained to you before, that is a critical 
feature of that type of tubing. 

It is on this basis, these many distinctign: 
that I have reached the opinion that these tubes are 
not similar in the features or configurations. 

MR. ARNES: Thank you, Mr. Palmer. 


I have no further questions, Your Honor. is 


(p.1016 1.14 -- p.1017 1.21) 


the pao 3 plan to rap up this soon. I believe that 
you testified on direct, Mr. Palmer, that your client 
in connection with this matter, was National Catheter 
Corporation, is that correct? 

That is correct. 

But not Issac Jackson, the inventor? 

That is correct. 

And with whom did you personally have dealings in 
connection with the preparation of this application? 
Mr. DAvid Sheridan, 


And have you ever met Mr. Issac Jackson? 


Yes. 
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No 
> 


About a year ago. 


3 Q And when did you file this application? You filed it, 
4 I think that the record will show, in December of 1969. 
5 So you clearly did not know Mr. Jackson at the time 

6 that you filed this application? 


7 A That is correct. 


8 Q And had you talked to Mr. Jackson on the telephone? 


9 A No. 


10 Q And had you received any written communcations from 


1] Mr. Jackson? 


12 A No. 


13 Q And do I correctly assume that you submitted your bill 


14 for compensation to National Catheter Corporation in 


15 connection with the prosecution oi’ this application? 


16 A I think that that is probably right. 


17 Q And if it wasn't National Catheter Corporation, to whom | 


18 was it? 


19 A It would be to Mr. David Sheridan. 


20 Q And certainly not to Mr. Jackson? 


That is correct. 


kkk 


Transcript of April 12, 1976 
Testimony of Isaac S. Jackson 
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So finally, I terminated my employment 


with Brunswick, and I gave notice and I terminated. 


And when was that? 


That was in November of 1967. 


What did you do next? 


] A 
2 
3 
4 
5 
6 
7 Q 
8 A 
9 
kK 


— ese 


one ARERR 


Well, the first baaue - as soon as I had severed 
with Brunswick Corporation, was to call Mr. Sheridan, 
and I asked Mr. Sheridan if he knew any place that I 
could get a Job, and I was available for employment. 
Ke said, "Well, why don't you come up and talk,' and 
that 18 exactly what I did, 

And do you recall those talks resulting in anything? 
Yes. Subsequently I was hired by Mr. Sheridan to 


work for National Catheter Corporation. 


(op. 206) 1.12 =- p. 4686 1 4) 
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Did you hold any patents, Mr. Jackson? 
Yea, i do. 

And how many do you hold? 

Well, I held two in which I am the sole inventor. 

. I hold some in which I am a joint inventor. We have 
Just been notified that another one has been granted 
on which I am a joint inventor. 

I have applied for another one on which 
I am sole inventor. Also another one on which I am 

Joint inventor. So that is eight patents, two of 

which are only pending. 

Mr. Jackson, do you hold a patent for the manufacture 


of conductive line tubing? 


Yes, I do. 


r 


| 


| 
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And when was that patent issued? 
That was issued May 25th, 1971, I believe. 
And can you tell how that invention came about ; the 


invention on which that patent was issued? 


Yes, I was aware of the conductive tube that Sherwood 


Medical manufactured, having worked there, and I knew 


about it. And I also knew that if we could make a 


better tube, we would have a product of our own tc sell. 


With that thought in mind, I started searching my 


mind for a better product. And I think that the Bpark 


for the whole thing come from a high school physics 


book which said that there are conductors, and there 


are non-conductors. However, everything to a certain 


degree is a conductor. 

Also, in that same physics book and 
this 1s in a chapter on static electricity, I also 
noticed -~ 

MR. TUCKER: If the Court please, tne 
witness brought the book, and I think that it would 
be appropriate under the best evidence rule for him 
to make reference to it. 

MR. HENSLER: I object to Mr. Tucker 


continually interrupting this witness. This is 


cross examination. If he wants to cross, I think that 


he should wait until his opportunity arises. He is 
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interrupting the witness at least six times, 


THE COURT: Well, some of it was for 
clarification, because I think that if he is going. 
to talk about a physics book in high school he ought 


to describe it and give the name of it. 


MR. TUCKER: I resent being told that 


I interrupted the witness. Each time I have interrupted 


him, it was because he neglected to make statements 
which under any good foundation testimony for his 
background he should have made, and he neglected to 
Say what courses he took, and so forth, 

MR. HENSLER: I think it 41s proper 
cross examination. 

MR. TUCKER: The best evidence rule 
requires that the document be produced, or that 
in the answers we be satisfied -- 

THE COURT: Some of your questioning 
Should be reserved for cross examination. What was 


the high school physics book? 


THE WITNESS: I have it with me. 


BY MR. HENSLER: 


Did you bring it today? 


I brought it, It is not on the witness stand with 


me but in my briefcase. 


(The witness obtained a copy of a book 


from his briefcase. ) 


THE WITNESS: Do you want me to continue? 


BY MR. HENSLER: 


Q If you would. 


A That second paragraph said that if you are to apply 


&@ Static charge on the inside of a conductive can, 


1t would immediately appear on the outside. So 


putting those thoughts together, the design for the 


National Catheter conductive tube come about with 


the conductor filament on the outside, 


Q Would you refer to the book that you got from your 


briefcase, and is that what you referred to? 


A Yes, this is the book (Indicating). 


Q Could you identify that for the record? 


It is called ‘Elements of Physics -- Millican and 


Gale,' 


MR. HENSLER: 


I am going to have this 


marked by the Clerk for identification, Your Honor. 


THE COURT: 


What year was it published? 


BY MR. HENSLER: 


Yes, Mr. Jackson? 


It was 1927, 


THE COURT: All right. 


MR. HENSLER: 


May we have this marked 


for identification? I am asking that it be marked 


BY MR. HENSLER: 


Q 
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for identification so that we can refer to at, 
THE CLERK: Defendant's Exhibit B(p) 
marked for identification. 
(Book marked Defendant's Exhibit B(p) 


for icentification. ) 


Mr. Jackson, I ask you to examine that book which has 
been marked as a Defendant Exhibit BP for identification 
and ask you whether that is the book to which you | 
referred in your previous testimony (Offering)? 
This is the book, 
Mr, Jackson, would you refer to the book, to the section] 
which you have just mentioned in your testimony? 
Would you like to have me read it? 
Well, to the extent necessary to explain it, 
It is a short paragraph, and if you would like to hear 
it -- 

THE COURT: Give us the page and the 
section. 

THE WITNESS: The section is on static 
electricity, a chapter on static electricity, and 
the page is 245, 

MR. TUCKER: May I be heard on this 
for a moment, please, first? -. 


THE COURT: All right. 


te 
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MR. TUCKER: Mr. Hensler, may we approach 


the Judge? 
MR. HENSLER: Yes, 


(Discussion at the Bench, which the 


Reporter was not asked to take.) 


THE COURT: Is this where you got your 


idea? 


THE WITNESS: Yes. 
THE COURT: In this book? 
THE WITNESS: Yes, that is right. 
THE COURT: All right, how long did 
you have the book? 
THE WITNESS: In 1930, some time. 
BY MR. HENSLER;: 
Q Mr. Jackson, you were referring to certain portions 
of that book? 
A Yes, 
Q And I wonder if you could continue to do that? 
A Yes. As I stated before, the first paragraph that 
was in the chapter was on static electricity, and 
this is on page 245, and it says that solutions of 
salt and acids and water are all conductors of 
electricity, and glass, porcelain, rubber, mica, 
shellac, wood, silk, vaseline, turpentine, parafin, 


and oils are insulators. It also says that no 
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nhardfast line, however, can be drawn between conductors 
and non-conductors since all so-called insulators 
conduct to some extent, and tne so-called conductors 


differ greatly in the facility with which they transmit 


charges, 


a paragraph of an experiment and it has to do with 


electrical charges that are only upon the outside surfac 


| 
f 
| 
| 
| 
4 
5 
| In the same chapter on page 251, tnere is 
| 
| 
of conductors. 

| 

if 


Then it says to let a deep tin cup be 


placed on an insulating stand and charged as strongly 


as possible from an electrical machine, and now a 


smooth metal bulb be suspended by a silk thread and 


it is touched to the ovtside of the charged cup, and 


then brought near the nob of the charged electroscope 


and it will show a strong charge. 


But if it is touched to the inside of 


the cup, it will show no charge at all. 


These experiments show that an electrical] 


charge resides entirely on the outside surface of a 


conductor. 


The result of this infers from the fact 


at that all the little electrical charges of which the 


total charge is made up of repel each other, and 


a ee 


therefore move through the conductor until they are 


are oa the average, as far apart as possible, 


That is about it, 


And what did those portions of the book have to do with 


your idea for this conductive line tubing, eventually? 


Well, up to this time, the only conductive tubing that 


WAS available was a conductive line which Was @€xposed 


On the inside or the tube as well as on the Outside 


of the tube, 


And these two Paragraphs that I have just 
discussed are related to me that possibly the conductive 
filament could be placed on the outside of the tube, 
and a continuous conductive pathway run end to end, 


and this is the basis of the invention, 


Now, you referred in your testimony to the fact that 


you were aware of the product being Manufactured by 


Snerwood? 


Yes, 


And what were the differences between this conductive 


line tubing as you conceived it, and the Sherwood 


product? 


There is a vast difference, The difference ig visual 


and it is physical, and functionally it is different, 


My invention, frankly, is a superior tube, 


Superior in what way, sir? 


Well, for example, the conductive line which is 
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placed in the wall of tre Sherwood tube is basically 
the same compound as the tube, itself, except they 
have added certain things to the compound to make it 
conducti--., ‘d in so doing, the physical characteristi dp 
of the two plastics differ. 
When you Say the two plastics, are you referring to the 
transparent Plastic and then the plastic which makes 
up the black line? 
Yes, The difference becomes apparent when it is 
extruded. The flow of the clear Plastic is at a 
different rate than the flow of the conductive plastic, 
Consequently, there is an inheren,y bulge built into 
the tube at the portion where the line is exposed on 
the inside, and the line on the outside. In othey 
words, there is a bulge on the outside, and directly 
Opposite on the inside there is a corresponding bulge, 
What significance do these bulges have, if any? 
well, I think that the biggest one is that it is 
almost impossible to fasten that tube to &@ connector 
without having a teak. Now, leakage is a serious 
problem in an operating room. You don't want the 
contents of the tube to get on the floor, or on the 
hands of the operator, or whatever. It is serious, 

So, that particular pe it is a 


serious point, 


line tubing which you had conceived was a Superior 


product to the Sherwood product? 


Yes, 


tubing? 


Yes, 


Are there any other respects in which you felt that 
your invention was superior to the tubing being made 
by Sherwood? 

Definitely. Has everybody seen the Sherwood tubing? 
I think that we have it here. Yes (Offering). 

I want to show you what has been marked 

as Plaintiff's Exhibit four, and ask you whethor you 
can identify that (Offering)? 
Yes, this is a Sherwood Medizal conductive. tubing. 
And the part that I wanted to refer to was the fact 
that this end has a funnel connector, and this end 
has a tapered con’ 2ctor, and the idea being that you 
join one to the other, and this is the way tha. you 
put these things together if you want to join two 
t"5es8. You place them like so (Indicating), and the 
Saper goes into the funnel, 

Now, if you have a conductive line in 


She wall of this tube which is bulging on the inside, 


Now, you have mentioned that you felt that te conductiv 


And you mentioned this leakage problem with the Sherwood 


| 
| 
| 
| 


and which bulges on the outside, and you put them 
together, what you have done is created a little 
channel right down the side of both lines, which is 
the place where the tube leaks, 

And not only that, no place that I iow 
of in their ieebadt (oe or their advertising do they 
tell the user of this tubing how to put the connectors 
together, They say, ‘Well, you take this end and put 
this end into it.’ But it does not say that you have 
to line up the two lines so that they touch, 

Now, if those lines do not touch, then 
you have an interrupted conductive pathway. 

Now, the codes under which these tubes 
are made state, and these are my words, and I cannot 
remember the exact words, but they state -- 

MR, TUCKER: If we have some codes 
that are being referred to, I would like to have a 
foundation. I apologize, but to what codes is this 
witness referring to? If he is referring to pamphlec 
56(a), it is tn evidence, and he can refer to it. 

MR. HENSLER: I don't think that it is 
necessary to get into that. If we do later, we will 
refer to it, 

THE COURT: You should go to the 


Exhibit that we have. 
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1 MR. HENSLER: Certainly, if it is 
2 necessary to get into that, we will do that. 


3 || BY MR. HENSLER: | 


4 Q Now, you have testified with respect to this problem 


5 of leakage, and the problem about forming a conductive 

6 connection, and in the Sherwood tubing, and would you 

7 be able to demonstrate that to the jury from this? 

8 A Well, we have done this many times in our laboratory. 

9 That is just as comparison betweer the products, and 

10 | aS a competitor's product, and yes, I could do it. h 
1 | Q Would it assist you to use props? 


i2.-t A Yes, derinitely. 


18 Q And are those props present in this courthouse? 

14 A Yes, they are. 

Is | MR. ARNES: We have them right outside 
16 ! of the door, and may I get them? 

7 | THE COURT: Yes. 

rs | Mr. Jackson, when you say you did it in 
19 your laboratory, are you talking about National 


20. «fl Catheter? 


21 THE WITNESS: Yes, National Catheter's 


2 | laboratory, and it was routine company testing. 


May I get up? 


x THE COURT: Yes. 


s MR. HENSLER: Mr. Jackson, can you 


ww 
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arrange this so that the Ladies and Gentlemen of the 
jury can see that? 


THE WITNESS: I am ready. 


MR. HENSLER: 


Do you have your equipment set up for the first 
demonstration? 
Yes. 
Could you explain that for the jury, and also for the 
Court Reporter, because he 1s going to have to take 
down a description of what this is. So if you could 
explain first the equipment, and then explain, as you 
go along, what is happening? 
Just a few seconds before you turn the lights off. 
To begin with, it is kind of hard to see the sparks 
with the lights on. The way to do this testing is 
put them in a darkened room. We can't do that 
entirely here, so I have done the next best thing 
that I could do. I have prepared this corrugated 
box and painted it black on the inside, and when 
you look into it you will see the sparks, and I 
will try and psint out just exactly what is going 
on. 

Now, what we have here, basically -- 
I am sorry to interrupt you. Keep your voice up 


for the Court Reporter, because you will be turned 


v= 


wep or et 


away from him, and it will be difficult for him to 


hear what you are saying. 
All right. What we have here is a static generator, 


which is the same type of equipment that is in a 
high school laboratory, and such as this, They use 
it for demonstrating static electricity. 

Now, this will be our source of static, 


and you will see sparks generated from it and going 


to tue tubes that we put in there. In order to get 


the ciscuit, you also have to have a knowr ground 
ang when I say a known ground, it means scmething that 


goes back to ground, In this case, it will be the 


heating radiator over there (Indicating). 

So what happens is that if you generate 
current here, it will jump from here to the tubing, 
and back over to the ground, and dissipate. And it 
will keep sparking and you will see sparks coning 
@ i then you will see the sparking stop. This is the 
same type of electricity that you sre faced with in 
the operating room, 

Now, obviously, I cannot set up an 
operating room for you to see, But I have done the 
best I can. And now I am ready to turn off the 


lights. 


THE COLiiT: All right. I am all right, 


right here. Government regulartions say that we have 
to have the electrician turn off the lights. 

THE WITNESS: Turn them all off so that 
we can see what it looks like. You can see this piece 
of tubing in there, and then I will let it flop back 
and forth as the sparks are generated and ; 7:1 can see 
the sparks jumping from the top down to the this tube, 
and on through the ground. 

(The demonstration was performed by 
the Witness.) 

THE WITNESS: Now, a good rule of thud 
is that if you have a spark an inch long it is 50,000 
volts, the same kind of a shock that you get as you 
walk across or if you walk across a nvion earp..t and 
put your hand on the door knob, and that 43 what you 


get and it is the same thing that you see there arc 


a 


it is the same thing that you get in an operating roo, | 


Now, the operating rooms are equipped 
with everything that they can to elimate static 


electricity. Bt you cannot take any chances. I°¢ 


has to be absolute and so, now, I will go ahead with 


my next demonstration. I will shut t>is off, and 
I don't like to leave that going. - 
Now, we will take this out of here 


and now I will show you what it was. 


Before I do that, let's get it going 
again. Now, up in this area, up in here, up in the 
area up in here and you keep your eye on that, you 
will notice a second spark, 


BY MR. HENSLER: 


Excuse me, but what type of tubing is that in there? 


This is the Argyle tubing. 


And is that the tubing manufactured by Sherwood Medical 


Industries? 


Yes, it is, 


Now, look up in this area, and see up 
here and you can see that spark? 

Will you describe for the Court Reporter what is 
cecurring there? 

Well, the course of the Spark is the bottom down here 
and it 1s traveling up to another section, where you 
are picking up another Spark, 

Now, I would like to take that piece 
of tubing out of there and show you what is causing 
that second spark, 

This is just as 1t came out of there. 
This thing that I have got up there was just to suspend 
it and you can't touch it or you will get shocked 
every time you touch it. 


Now, this is the funnel, and this is the 
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BY MP. HENSLER: 


taper. They were put together like this with the line 


not touching. And what, in effect you have here, is 


& Sparking gap. The very thing that you are trying 


to eliminate. The sole purpose of making a conductive 


tube 18 to conduct static electricity safely to a 


ground, 


If you interrupt the conductive pathway 
at any point, by any means, you have ruined the whole 
concept, you have created a Spark-gap, and that is 
exactly what you have in my hand here right now. These 
Sparks that you saw jumping between this line and this 
line is a hazardous condition. 

Now, I would like to take the tubing of 
National Catheter... 

THE COURT: What about the lines if they 
are not lined up? 

THE WITNESS: If they are lined up, you 
are all right. 

THE COURT: You would not get the second 
Spark? 

THE WITNESS: That 1s right. You would 
not get the second spark. 


on. THE COURT: All right. 


Mpy..Jackson, could you show that Sherwood tubing 


Q 


BY MA. HENSLER: 


with the lines lined up, and please show that? 


Yes, certainly, 


Okay, here ig what I will do. L wil2 


take the two lines, 


and have them touch, and this is 


the way that they are Supposed to be assembled, Now 


they are like that (Indicating). 


Now, this is as nearly as I can get it, 


and it was like this before 


» ©xcept the lines are 


touching, 


Now you have &@ continuous Pathway from the 


Source of static to the Ground, 


This is the Way it 


Should be, 


If you see a Spark down here it 1s because 


of the way I am holding 1t, That 1s the static 


electricity Jumping to the tube, 


Don't regard that 


as of any consequence, 


This is placed up here where 


the tubes are Joined together. 


Now, there igs your static electricity 


entering the tube down at the bottom, and up at the 


top you see no Spark, 


THE COURT: All right. 


Mr. Jackson, what are you getting out now, for the 


Court Reporter? 


These are two foot section lengths of National Catheter | 


five millimeter conductive tubing, 


I have two 


le ngths because our system is Joining two tubes 
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togethe~ somewhat different from Sherwood. We have 

the funnel end in our tubes, and in order to join them, 
we provide, in the package, little male connectors. 
This also is conductive. 

So I will do it like hue, and put in one 
in here, and put this one in here, and then your 
conductive pathway is not interrupted -- just a second, 
please, 

Now, your conductive pathway is not 
interrupted at any point from here through the connection, 
and on out this end to the ground. 

Now, you will notice I have a little 
section torn away here. That is not part of the 
demonstration, but 1% does not in any way affect the 
working of the tube. I will hook it up just as if it 
was the way it was supposed to be. 

I have used this for another demonstration, 
and you will s*® that,again, you will pick up the 
spark down here at the dome, but you will see no 
sparking up in here 4n this section, which is the 
section that we are concerned with; you wili not see 
any sparking at all up there. 

Now, you can see the connections up 
in there. Look in that area. Don't be concerned 


with this spark down here. 


1080 | | 


You can see the sparks going in and you don't see anythi 


up above. Does everybody see 4c? Wow, this is a | 
major difference between the Sherwood tubing and the | 
National Catheter tubing and it is of serious conse- 
quences. 

So, you say that the tubes are different; 
they definitely are. 

Now, I would like to show you another 
difference. Here again we have a five millimeter, 
National Catheter conductive connecting tube. One 
of the features of the patent of National Catheter's 


conductive tube is the fact that you can splice in, 


and what I have done here is splice in. I have taken 


a little stop-cock, which is a valve, and cut away 
the clear portion of the tubing, and preserved the 
conductive pathway between them. Does everybody see 
that? So in so doing, I have not ruptured the 
continuous pathway from the source to the ground. 
Now, I would like to just put that in 
there and show you that it doesn't spark. 
Now, watch up here at the valve. 
(Whereupon, the witness activated 
the eT and demonstrated another procedure. ) 


Now, I will put it back in where it 


4s darker, and you will see no sparks. So we have 


Spliced into the line, and we have preserved the 


Conductive pathway, and we have more capability as 


far as the tube is concerned, 


Okay, I will shut off the motor. 


That was National Catheter, 


Now, I have taken Sherwood Medical 


tubing, and done the same thing. I cut the tubing 


apart. Now, remember the conductive line on the 


Sherwood tube is exposed on the inside, as well as 


the outside, So the conductive portion is touching 


this valve, However, there is no continuous pathway 


from here to here and I will see what that does. 


Q Can you show the jury, the last juror over here that 


procedure? 


A Yes, I am sorry. 


What I was saying was that this tube 


has a line which is exposed on the inside and the outsid 


80 that the line is touching this bit here on both 


pieces, 


Now, I will put it in here again, and 


watch up at the top right here. 


(The Witness turned on the generator.) 


This is not part of the demonstration 


when I get shocked. 


Look, see up therc, and can you see, 
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bonding, 


to show you 


wey of grounding it, 


is hard to see, 


That is the end cf this one, 


Let me take this same National Catheter 


and it is on the outside of the tube, 
to it, but stil. it is accessib.e, 


peeled away to do what I did, 


Anot 


Onto a plastic receptacle of some kind 


and they make such things as that 


wire, and go to Someplace where 
this, I can show you that there is an 


pathway through that, 


Just like the Spark plug in your car, 


» and this is a claim of the patent 


right here, 


» and 


it 4s welded 


and it can be 


you can take your alligator Clip, which is a common 


» and there was no 


then you can take your bonding 


electrical 


Now, you won't see any sparks except 


the filament on the outsids really 


That is that, 


the ones that I am picking up at this wire here, [I 


available for 


the spark is Jumping, and you have another spark gap, 


tubing, and I have one little thing that I would like 


that is the fect that the line is readily accessible, 


’ thing that you can do is this: 
little clamp that they use in the electric business, 


and if you were to have to put this end of the tubing 


» & plastic top, 


you can bond it like 


t 


So you see what I have done is made 


ee: MR. TUCKER: 


Me “Sanother one. 
* ~ 


Go ahead, 


A Now, there is one other thing. During my testimony, 


I made the Statement that there was an inherent leak 


because parts of this Sherwood tubing, and this was 


due to the fact that the bulges were on the outside 


a8 well as the inside, and if in fact you try and put 


the two lines together, you compound that problem, 


Q Are you through with the box? 


oe i 
MR. ARNES: May we have the lights turnes | 
on? 
THE COURT: Yes, 
\The i! 


gehts were turned on in the 


Courtroom, ) 


~ 


THE WITNESS: Now, here is this, and 


in this package it is just the way it was delivered 


‘to the hospital. This is Sherwood tubing, 


MR. ARNES: If you are going to poke 


@ hole fcr your demonstration, I don't want you to 


‘use this, 


MR. HENSLER: Will this valve poke 


b jeny boles in this one? 
, 


Jaet: THE WITNESS: Well, in this one. 


Maybe we can find you 


I don't have any idea what you have 2 


itencses: oe 
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tlat container, and I would like you to : another 


one, 


MR. HENSLER: Do you “oject if we use 


another one? 


THE WITNESS: If I can connect the two 
to the middle it is all right. 
THE CCURT;: What 1s in that container? 


THE WITNESS: This is Kool-aid. 


THE COURT: I think that he should 
state for the record what he is going to do now so 
that the record will demonstrate what that is. 

What do you intend to do, Mr. Jackson? 


THE WITNESS: I am going to demonstrate 


Now, I testified to thet fact, and I 
would like to take two tubes out of a package and put 


the leaking problem with the Sherwood tube, ! 
| 
them together and make a demonstration that shows that 
t 
| 
} 


they do leak. 


Wier THE COURT: And you are going to insert 
this -. 


THE WITNESS: I will put them together 


THE COURT: And then you are going to 
pet this? 
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There comes the Kool-aid, 


the National Catheter tube, 


is not leaking -- tne water is not leaxing cut oy 


gravity, 


the Kool-aid, and we will hold thts end, and then o 


will take this syringe. 


the Kool-aid. 
blow some air down in there from this syringe, and 
then after I have done that, I am going to draw back 
in. We will relieve the pressure, and draw back to 


see if we draw any liquid into the tube, , 


g0ing to draw back, and keep that in the Kool-aid. 
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THE WITNESS: I will insert this into 


Now, we are going to put that down into 


Now, what I am Boing to do, first, is 


THE COURT: All right. 


(The witness performed the demonstration, 
THE WITNESS: Here we’ go. 


It leaks! 


Now, my plunger is down. Now, I am 


And that concludes my demonstration. 


Now, one other thing, let's do it with 
Now, this is what happens. The water 
JUROR NO. 6: Was that a new tubing? 


THE WITNESS: Yes, that was a new tube. 


MR. TUCKER: May I see that? 


B®. 
-& 


THE WITNESS: Yes, but don't get that 


on your clothes (Offering). 


Now, I would like to do that with the 


tube of ours. The only thing I would like to do -- 


we can crimp it off rignt there, and take this over 


there, 


Now, before I do this, this is the way 


National Catheter Joins its tube. It is completely 


conductive and this is conductive and here is the 


pathway, and here is your conductive male connector 


for the two tubes, 


Now, we will put that in here, and that 


is the same. 


I will do the same thing. Can everybody 


. 


Now, watch here. The tube that I put 


a needle hole through it, to hang it up. 


MR. TUCKER: Your Honor, he was closer 


to it than I was, and I th4ink he 8aid, for the record, 


that it appeared to leak. 


MR. ARNES: That has a needle hole in 26. 


Show then the needle hole. Your forgot 


that when you put that needle hele in 4¢.). , 


THE WITNESS: This is the needle hole, 


and I used that tube up there in the box. There is 


ee | 
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Q 


; Lathere are the connectors, 
i I, 


the needle hole, 

MR. TUCKER: May I ask why a needle hole 
Was put in this? 

MR. ARNES: To suspend it in the box that! 
he used before, so he had a fastener, and so it would 
not slip down. 

THE COURT: What happened, did that 
leak, too? 

MR. HENSLER; Because of the needle hole 
which had been putin it in the previous experiment. 

THE WITNESS: I happen to have a one 
hundred foot tube, and this is the w@y we package it, 
We put these things every six feet, and those conductive} 
connectors, and we cut 1t in two with a pair of scissors| 
and put the connectors between them. 

- HENSLER: 

What else is in the book? 

Each package is supplied with a Supply of seventeen 

of these connectors so that they can do any kind of 
Splicing that they would like, This is the way it 

Could be spliced, if you wanted to join it and you 

take the scissors and cut @ part like this (Indicating). 


Wow, there is the two funnels, and I have cut it and 


Bane | Now, this tube is a little bigger, and 


ae * eet eee seneeiceers 
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it will take a Jittle more air, 


2 Now, here is the syringe. Okay, all 

3 right. Now, I will push the plunger down. See, it | 
‘ 1s bouncing that back, That means that there is i 
5 pressure within the tube, and vou don't see any leaks. 


Now, the other thing I did was to draw 


7 back on it and give e vacuum, 
8 Now, I will take this out aad push the 
| 9 plunger all of tne way down. 
f 10 Okay, you know when I pull on the syringe 


i like this, that I put a vacuum in the tube, and if it 


12 is going to come in, you will see the Kool-aid come 
13 up into the tube. 

M i See? This is a suyerior means of 

i ' 18 Splicing two tubes, 

4 | ay : Q Now, could you describe to the Court Reporter what 


just occurred? 

A What I did was take two lengths of six millimeter 
National Catheter conductive tubing. I cut hem 
in two and spliced them with the two conductive 
connectors and crimped one end and applied pressure 


to the other end, while the connecting joint was 


submerged. No bubbles were observed. 
ae Then, I disconnected my syringe, 


i sy Ki and pushed the plunger to the bottom, and reinserted 


we 


Se 
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Q 


it in the tube, and tried to withdraw it to form a 
vacuum on the tube. That is to draw the liquid into 
the tube, and no liquid appeared. 


This concludes my demonstration. 


kkk 


Now, did I understand your testimony Guring diract. 
examination to be that a good indication of the 
energy involved, or a good rule of thumb is that a 

one inch spark creates a 50,000 volt sh. ? 

That is a rule of thumb. 

And did we see a one inch -- 

You saw more than one inches in some cases, where 

it was dangl‘ng and Swinging there during the 


demonstretion. 


In certr'a circumstances more than 50,000 volts or 


electricity were eenerated 


in the spark that you 


Showed to the Jury this morning, is that correct? 


Yes, 


Let me put this top back on, 


Do I correctly assume, and make sure 


that I understand, that the 


purpose of this demonstratio 


is to give this Jury an idea of the hazards that we 


are dealing with in this case? 

Yes, that was my idea. 

And it is a very serious hazard, isn't it? 

168, £6 ta: 

And if a spark Should happen to take place where 
combustible gases are present in the operating room, 


what can happen? 


Well, there is a potential for explosion, 
And certainly a Spark that had a 50,000 volt? i 
Any kind of a spark, 


Well, any kind of a Spark, sir? 

Yes, 

And 50,000 volts is the figure that you used for 
& one inch spark, is that correct? 

Yes, 

And what 4s the amount of voltage which would be 


involved in generating a half-inch Spark? 


What did you say? 


A half-inch 8park? 


I don't know, I don't recall that off the top of my 


head, 

Is it not a one to one relationship? 

I couldn't say. 

It might or might not be? 

It might or it might not be, 

Now, Mr. Jackson, do I correttly assume that this 
object, which was marked as Plaintiff's Exhibit sixty- 
one for identification, is not an object which one 
would expect to see in your everyday operating room? 
Definitely not. 

And is it your testimony that the amount of voltage 
generated for purposes of our demonstration is to 
be considered as typical of the amount of voltage 
generated on a piece of plastic suction tube when 
Someone handles it? 

No, 

What is the relationship of that? 

I used this because this was the means that I had 
available to demonstrate. 

It was a useful demonstration, wasn't it, sir? 

Yes, 


And you did not mean for the jury to believe that 


Sparks of that magnitude which 


were the kind of things that we are concerned 


190 


1104 
terete 


we Saw come off of this 


about in 


the operating room, sir, did you? 


Not necessarily, 
Not necessarily? 


I don't Know, 


Wot at all, isn't that right? 


Well, I wouldn't Say that. 


So, this might, as far as you know, give this jury 


Some indication as to 


let me finish my question ~-- this might, 


the degree of Spark hazards -- 


ae far as you 


know, give this Jury a fair indication of the degree 


of the spark hazard which one can expect to encounter 


handling suction tubing in the Operating room, yes or 


no? 


No, it does not. 


1m fact, sir, if anybody brought this thing into an 


operating room, where flammable gases were present, 


they would probably throw them in Jail, wouldn't they? 


Yes, they would, 
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befo.. I asx that, let me ask you this: have you, 

in your laboratory tests which you have described for 
us, made any efforts to duplicate actual O.R. use of 
suction tubing? 


No, we haven't, 


1130 1.10 =— p.1130 1.16) 


And do I correctly assume that if a Surgeon in surgery 
were to order his assistant to connect up the suction 
tubing and emerge it in the patient and then he were 
to blow on the tube to see what happened, that that 
would also qualify as a person who did an idiotic 
thing in an operating room? 


Yes, it would, 


2132 1.17 == p.1132 1.23) 

Do I correctly assume, sir, that you left National -- 
that you left Sherwood about & week or two weeks after 
Mr. Sheridan left Sherwood? 

No, you are wrong. 

About how much time? 

I worked two weeks, and gave a two weeks’ notice, so 


it was approximately a month. 


eS = 


eg ae 


132 


Testimony of Stanley N. Garber 
(0.1167 1.3. <= po. 1170 2.3) 


Q 


Now, Mr. Garber, on the third page of the patent 
there is a paragraph or a series of paragraphs 
entitled ‘Background of the Invention,' correct? 
Yes, 

And will you turn to the third paragraph, about 
the middle of the first column, and near the 
bottom we find a sentence that begins with 

‘Ii some cases' and may I point that out to you, 
sir (Indicating)? 

Yes. 

All right. Now, that sentence says, does it not, 
that in some cases, the tube was provided with 
longitudinal strips or filaments having a tnickness 
greater than the wall thickness of the tube, which 


resulted in a bulge in *ne inner and outer walis 


of the tube. Is that about right? 
Yes. 
Now, Mr. Garber, that refers, does it not, to 

the Sherwood tubing thatis manufactured under 

the Sheridan patent, does it not? 

I don't know if it specifically refers to that. 

It certainly could. 


Do you know of any other conductive tubing which 
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Surface so that it could bulge as it has been 


described in the center, that I Just read to you? 


A Not on the inner and outer surface, 


Q That 1s what it Says, doesn't it; on the inner 


and outer walls? 


: & 


Q Now, we are talking, then, about the Sherwcod tubes, 
8 


are we not? 


A We are talking avout the tubes like the Sherwood 


tubes, 


Q Will you read very carefully and Slowly the next 


two sentences following that? 

THE COURT: I think that the jury, 
like I, am trying to find out where they are, 
Maybe you can locate this by how many lines down. 

THE WITNESS: It begins at line 
thirty-nine, : 

THE COURT: I have that, but I don't 
know about the jury. 

MR. ARNES: Maybe I can point this 
out. 

BY MR. ARNES: 
Q Now, Mr. Garber, would you read the next two 


sentences slowly please. 
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‘When another device or tube with a strip was connected 
for fluid-tight and electrical connection, the en- 
gaged bulging strips tended to prevent a fluid-tight 
connection, and this tended to result in fluid 
leakage. Also, in such devices, when a Stripe of 
one type was to be connected to the stripe of 

anci her tube, there was danger of less alignments 
of ‘ue stripes where they were to engage, and this 
prevented the danger of not obtaining electrical 
interconnection between the conductive stripes of 
the tubes,' 

Now, tr Knowledge was known to Sherwood in April 
of 1974 or prior theretc, but at least April of 
1974 when this patent application was made, was 

it not? 

I am not sure that I know what you mean by ‘that 
knowledge'. 

Pardon me? 

I am not sure that I know what you mean by 'that 
knowledge’. This statement was in the application 
and Sherwood or certain people certainly knew it 
was there, 

And those sentences were constructed by people, 
either you or people on your staff, were they 


not? 


4 J me 
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A Yes, certainly. 
Q And you were working for Sherwocd at that time? 
A Yes, 
kkk 


(p.1i77 1.22 == p,i1e0 1.17) 


Q And woul. you read, that, please, into the record? 
A May I read the whole Paragraph, since that starts 
in the middle of a sentence? 


Q Be my guest. 


A Again, had I read it previously I would not mind, 
but just so that I can understand this, 


Q Read the whoie thing, 


has conductive material thereon, Wherein the 
connector means 2tris Simply in conjunction, 

and used and Provides reliable mechanical and 
electrical 1r*erconnection within the tube and 
member, and- wherein the above mentioned undesirable 
features are Substantially Obviated,'! 

Now, Mr, Garber, the above-mentioned undesirable 
features are the leaking and the lack of the 
conductive connection in certain instances, are 
they not? 

Well, I don't Know exactly. I would have to read 
all that was said previously. Do you want me 

to rezd the previous several Paragraphs? 

Just Secisfy yourself enough thet the previously 


mentioned undesirable features are the leaking, 


| 
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now to answer the question. 

The preceding paragraphs talk about 
two different classes of undesirable features. One 
1s what you mentioned. The second, in regard to 
the National Catheter type tube, and describing 
those undesirable features as requiring a special 
and relatively expensive connector or coupling 
element of metal or metal and Plastic, and has 
been required to connect a tube ina fluid-type 
electrical connection with another device such as 
another conductive tube, and then that means the 
Jackson patent. 

And now, this may be the same 
material, and it describes the end of the tube 
and -- 


What are you talking about now? 


Well, over here at the end and by fusing or cementing, 


and separate connectors and all of this increases 
the amount of materials and other manufacturing 
costs, and it increases the number of points of 
possible fluid leaks as well as increasing the 
numbe:’ of clectrical connections required, 

All right. 

That describes the undesirable features over there 
associated with the National Catheter type 
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tubing, and the rest of the paragraph describes the 
undesirable features that you just mentioned. 

Q That is the leaking and the failure to achieve 
@ conductive connection? 

A I have seen it leaking. I have not yet seen the 
other. 

Q What was that? 

A I said I have seen it leaking but I have not yet 
seen the electric connection. I can continue going 
over this and maybe I will fine out about that. 

Q I think it is in the last sentence of the prior 
paragraph. 

A Yes, 

Q It is the danger in not obtaining electrical inter- 
connection tetween the conductive lines of the tubes, 
is that correct? : 


A Yes, 


kkr 


(9.1196 1.19 -~ p.1196 1.23) 


Q Mr. GarLler, referring again to the deposition which 
you gave, on January 7th, 1976, and to page twenty- 
seven and page twenty-eight thereof, may I ask you 
if this question was, or these questions were asked, 
and these answers were given by you: 
"Question: Is it fair to say that 


in paragraph five(b), Mr. Woolman was seeking to 


achieve, and by Mr, Woolman, of course, I include 
all of Sherwood, was seeking to achieve protection 
with respect to extra tubing and conductive line 
tubing which was broader than afforded by the extra 
and clear conductive patent which had been licensed 
to Brunswick?! 

"Answer: Yes, if not there would be 


no need to include this paragraph.' 


Did you give that answer, sir? 


Absolutely; absolutely. 

And is it true? Is it true? 

No, if I may explain, I will. 

You may in a moment. Is it your testimony before 

these Ladies and Gentlemen of the jury that when 

you gave this deposition on January 7th, 1976, you 

gave a false answer? 

I did not intentionally give a false answer, I think 

that the answer that I gave was somewhat misleading, 

but not intentionally. 

Did you, Mr. Garber, after giving this deposition, 

appear before a Notary Public and Sign it? 

Yes, I did -- well, no, I think that we waived the 
az 

signature. 

Did you read it? 


Not 


Did you read it before you got on the witness stand 

in some court? 

Yes, before I got on the witness stand I sure did. 

And when you read it and found an answer like this, 
did you make an effort, through your Counsel, to 
correct it? 

No, because it was corrected in a subsequent answer 

in the same deposition. 

Mr. Garber, you contended in your deposition, at 

page sixty-seven and sixty-eight, that the license 
agreement which involved the patent, and the settlement 
agreement, were two entirely difrerent and separate 
things, did you not? 

Yes, they were separate parts. of the settlement 
agreement. 

And is that the basis in which you said that you 
corrected the answer that we just discussed? 

Yes, I think that the answer was that when Mr. Woolman 
was trying to acquire these rights in a settlement 
agreement, in paragraph five(b), he did not consider 
the patent at all. He was strictly interested in 
attempting to preserve those aspects of Mr, Sheridan's 


business that he purchased originally. 


24 
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(p< 2226 1.25 ~ 6.1212 1.7) 201 be 
Q 


Now, Mr. Garber, Sherwood knew on April 17th, 1974 


that the deficiencies in the tubing was that under 
Some conditions it leaked, and that under some 
sections it wasn't Conductive did it not? 

That is what that document Says, 

That is a Sherwood document, isn't it? 

It is a patent issued to Sherwood, 

It is Prepared by Sherwood lawyers, and submitted 

in good faith to the Patent Office of the United 
States Government, is it not? 

Well, absolutely, 

And on the basis of which a patent was issued? 
Certainly, 

Now, Mr, Garber, despite that Knowledge, Sherwood 
did not tell its Salesmen, did it? 

Sherwood -- no, I don't Suppose it told its Salesmen, 
based on that knowledge. 

And it did not come out with any publications to warn 
its customers, did it? 

No, we have never received complaints from the field 
regarding this, 

You didn't? And it did not tell Ms, Rogers, and 

the operating room advisors or supervisors who are 
in command and have the duties of caring for the 
health and lives of their patients, did they? 


Ms. Rogers testified that she was very experienced 
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and performed beeusants of operations and never 
experienced those problems, 

And she also testified that your salesman, Sherwood's 
Salesman told her that you did not have to line up 
the connective lines? 

Which she nad never done, and never experienced a 


problem, she testified, 


(p.-1212 1.14 -- p.1222 1.19) 


You had testified that you did not tell Ms. Rogers 
about the contents of that So-called Berliner patent, 
and do you have it as an Exhibit number, sir? 
No, I don't. It is not marked on my copy. 

MR. TUCKER: Could you tell us the 
Exhibit number? 

MR. ARNES: That is Exhibit B(r), 


THE COURT: That is Exhibit B(r), right, 


BY MR. TUCKER: 


Q 


Do you recall my question, sir? you testified that 
you did not tell her about what 1s in that Berliner 


patent, is that right? 


a 


to 
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Yes, 
And why didn't you? 


I didn't recall that we even had the patent. We have 


iz 
‘y = 


“y 


an awful lot of patents. Sherwood was in the neighborhogd 


wn 
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of 100 or 150 patents, and I only tried to know those 
patents that cover products that we are using, and 
that is the most important patents of the company. 
Now, Mr. Arnes said, isn't it a fact, that under 
certein conditions the Sherwood tubing leaks, and do 
you recall that? 

Yes, I do. 

And isn't it a fact that that is recited in the 
bottom one of the Berliner patent, and do you recall 
that? 

Yes, 

And have we seen an Exhibit of Sherwood tubing leaking 
today? 

In the previous demonstration, yes. 

And Mr. Arnes testified that under cértain circum- 
stances -- Mr. Arnes asked you to testify that 
under certain circunstances the Sherwood tubing was 
non-conductive, and do you recall that, sir? 

Yes, 

And if you don't line the items up together, you 


lose conductivity, is that correct? 
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That is correct, 
And nave you seen an example of the stvcusbtenses 
under which the lack of conductivity can be demonstrated 
to hospital personnel? 
In Mr. Jackson's demonstration, yes, 
And putting 50,000 volts on the tubing, and putting 
it in the black box to make @ big spark, is that what 
you are referring to? 
Yes, 
And the patent was applied for in Apria of 1974, or 
thereabouts, is that correct, sir? 
Yes. | 
And as of April of 1974, were American Hospital Supply 
salesmen in the field marketing the National Catheter 
product? 
I believe that they were Just in the beginning of the 
process. Yes, I think that they were. 
And directing your attention to Defendant Exhibit 
A(h) for identification, and which may be in front 
of you, Mr. Garber? 
Did you say A(h)? 

MR. TUCKER: May I have that, Mr. Arnes? 


MR. ARNES: Yes (Offering). 


- BY MR. TUCKER: 


Q 


Look again at Defendant's Exhibit A(h) which, if I 
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( may state for the jury's benefit is a sales report 
! : for the week end of June 30th, 1973 by Mr. Beecham, 
3 and may I ask whether that refreshes your recollection 


as to whether the American Hospital Supply marketing 


uw 


people were in the field selling the National Catheter 


product over the Sherwood product as of the date that 


~) 


the patent application was filed? 
, A Yes, 

9 Q And in fact, they have been in the field for several 
10 months ,have they not? 
WW A Yes, in June of 1973, and they were in the field then. 
12 | Q And for several: months was the American Hospital 
Supply salesman arguing to the hospitals, as a way 
14 of getting the hospitals to switch over from the 

: Sherwood tubing to the American Hospital Supply 

16 product -- 

a A They were arguing that our tubing leaked, and that 
18 our tube wasn't electrically conductive, 

19 Q And I take 1t that you don't know whether they 

20 actually did the demonstration and blowing the 

21 “bubbles in the water? 


22 A No, but I have been told that they did do the syringe 


23 and pumped 4. full of air. 
q * Q And I take it that you don't know whether or not 
25 Someone brought in this equipment to the operating 
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room to do that, and show that it would be possible 
to generate a Spark on this tubing if the lines did 
not hook up? 

No. 

And as of the time that this patent application was 
filed, you testified that, or you admitted that under 


certain conditions the tubing had to be lined up, 


and a leak could be made to appear in the bubble, 


that goes back to what is recited in this patent, 
and is that fair, sir? 

Yes. 

And under what circumstances of actual O.R. use 
would «ne tubing leak, or would the lines have to 

be lined up? 

None that I know of to my knowledge. 

And to what extent had users in the field complained 
to Sherwood that the tubing wasn't suctioning properly 
because of leakage? 

None, or Substantially none, to my knowledge, 

And to what extent had users in the field, to your 
Knwoledge, complained to Sherwood that the tubing 
had to be lined up, black line to black line, in 
order to make it work right? 

None, 


And why had Sherwood nct undertaken to make any changes 
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tubing prior to the present time? 


Because we felt that our product is a superior product. 


Q And to what 


extent was that belief of yours Justified 


by complaints from the field? 


It was Substantiated, 


Q Of course, I gather American Hospital Supply salesmen 


might have gone 


and talked to people like Mr. Ayer, 


is that correct? 


A Oh, sure. 


Q And you have correctly testified that the hazard 
in the operating room is not setting the drapes on 
fire, and do you agree with that? 

A Yes, 


Because if you set the drapes on fire that means 


setting the patient on fire, 


and would you agree 


with that? 


A Yes, 


— 


And did you hear Mr. Ayer testify that even if 


there was no flammable anesthetic in the operating 


room, that the conductive tubing might set the 


drapes on fire? 


A Yes, 


Q And might a person like Mr. Ayer beli ve representations| 


from an American dospital Supply salesman when he was 
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in and said, ‘Look how the tubing can be made to leak,’ 


te 


and then sibmerging the tubing into a bottle of Kool-aid | 


4 and blowing into it? 


4 A Yes. 


5 Q Now, let me direct your attention back to the patent 


6 application which states, and by the patent application, | 


I refer to the Berliner application, which Mr. Arnes 


9 and the patent application does state, does it not, that 
10 this invention that we are talking about relates to 
1 plastic tubing, and to medical and surgical tubing 


| 
| 
| 
| 8 has circulated for the Ladies and Gentlemen of the jury 


12 Such as catheters, suction tubes, and again, for the 


13 benefit of the jury, I am reading from column one, 


14 and do you have that? That is column one on the third 
15 page? 
16 THE COURT: And what is that? 


17 MR. TUCKER: That is the Berliner 

18 patent, and it is Defendant's B(r). 

19 THE COURT: May I see that? 

20 THE CLERK: Yes (Offering). 

21 BY MR. TUCKER; 

Q Let me again go back, Mr. Garber, and read that the 
plastic tubing has been made with conductive plastic 
stripes or filaments -- no, that is not it. 


I meant to read from the sentence, 
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that is the third sentence in that paragraph and it 


Says that medical and surcical tubes, such as catheters, 


Suction tubing, oxygen, and anesthesia adminstration 


tubings an? the like, are used in hospitals where 


combustible atmopheric conditions often occur, and there 


is a U.S. Patent number, and then there is a second 


number after that concerning the method for oreventing 


ele ctrostatic spark discharge, 


Well, sy question, Mr. Garber is: do 


you know what two patents are being referred to in that 


column? 


A Yes, 


Q And which ones are they? 


A 5870132 is the original Sheridan patent that is now 


directed to Sherwood's conductive tubing, 


Q That is Mr. David Sheridan's patent on the Argyle 


tubing, which is the subject of this litigation, 


18 is that right? 

19 | A Yes, 

20 | Q And what does the other patent refer to? 

2) A The Jackson patent. 

22 Q And if an attorney in your office were sitting down 


23 to prepare a patent application describing the 
24 background of an invention in connection with the 


25 patent that has been laic before the jury, what 
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language would he have available to rerer to in the 
Isaac Jackson patent, Defendant Exhibit B(g), in 
order to describe the background of the invention 

to the patent examiner. 

He would have tne background of the invention portion 
of the Jackson patent. 

And what language would he read? 

The same language. 

And that is out of the Jackson patent? 

Yes, 

Let me direct your attention to column one under the 
background of the invention, and I believe that you 
have the language there? 

Yes. 

So that if an attorney in your office had only the 
application,. the patent application on the other 
Jackson patent to work from, and if he set down to 
use that application, what is the attorney in your 
office likely to have told the patent examiner? 

I am sure that he told him the same thing that the 


Jackson patent stated. 


And if the Jackson patent stated the facts incorrectly, 


what effect did that have on the patent application 
which we have just been talking about? 


It would have a similar effect. 


9 ae 
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The facts would be incorrect, is that right? 

Yes, 

And what dou poor Mr. Askin who has never been able 
to come to this court and testify; what effect would 
that have haa on Mr. Askin? 

He would have been led to believe that those, in 
fact, were the true facts, 

Particularly if ee no Siperience in the medical 
Section, isn't that correct? 

Yes, 

And since Mr, Askin had seen it written to him twice 
that those were true facts, he would probably be 
thoroughly persuaded by the time this other patent 
was submitted that those were indeed the true facts, 
and he would agree? 

Yes, 

And he would have been completely wrong, wouldn't he? 
Yes, he would, 

Now, Mr, Garber, you testified that it 1s common for 
attorneys to make Claims with respect to their 
client's inventions in the patent application so as 
to be as broad as possible, and is that & fair 
Statement of your prior testimony? 

That was a fair statement to the question asked, I 


think, 


wn 
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So I correctly assume that it is not a practice to 
intentionally make misleading claims? 

Absolutely. 

And did you hear me ask Mr. Palmer if he really 
intentionally made any misleading statements? 

Yes, 

And didn't he say that he didn't? 

Yes. 

And if statements are made that are misleading, but 
nonetheless unintentional, what, if any effect, would 
such unintentionally misleading statements have upon 
the information submitted to the patent examiner? 
Again, the patent examiner could be mislead, whether 
they are intentional or not, into granting « patent 
which maybe he should not have. 

And what would that effect be if the patent was 
litigated subsequently? 

If the patent was subsequently litigated that effect 


would render the patent invalid. 


es pri 976 
Fanscript of April 13, 1 s 
Testes of Stanley N. Garber (continued) 
eta 1.25 -- p.1249 1.25) 


25 What does the Berliner application describe as the 
] Problems associated with other types of tubing? 
2 Not just ours, but anybody's, 
3 A It describes several Problems, The first is that on 
4 Some types of tubing, relatively expensive connection 
5 or coupling of the metal and Plastic are required to 
6 connect a tube in fluid-type fonnection, It is 
| > further indicated that the patent increases the 
} 8 amount of material and other manufacturer's costs 
9 associated with this type of tube, increases the 
10 number of Points of Possible fluid leaks, as well 
i! as increases the number of electrical connections 
12 required, 
13 Q Now, what kind of tubing does that language refer to? 
M4 A The National Catheter tube, 
15 Q Or the S0O-called Davol tube? 
ik A Or the So-called Dayol tube, 
i7 Q Or the SO-called Bard tubing? 
18 A Yes, 
19 Q Now, continue, Please, and explain the Problems to 
20 the jury, and tell the Jury whether any problems set 
2] forth in that colum one referred to our tubing, 
99 the Sherwood tubing, 
23 A Yes, the same Paragraph goes On CO State thar .. 
24 THE COURT: Tell the jury what you 


are reading from. That is the third Paragraph, Tel] 
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They can follow the lines, 
This 


| 


Prior to the summary | 
of present invention, | 


is the third Paragraph just 


Is there a line referenced in this colum, sir? 


Yes, Starting at about line 39, I guess it describes 


In some Cases? 


fes, in Some Cases, that Portion of the patent 


Starting there describes those Problems 
Problems 4Ssociated with the Sherwood Cype tubing, 


Ard describe them, Please, 


A litele Slower, 


I'm POrty. In some cases, 


OF outer walls of the tube, 
tube With 3 


Fluid-tignt , fomnection, and this fends to result in 


fluid leaking, That is the first Problem, Algo in 


Such devices where a Stripe of one tube 
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obtaining electrical interconnection between the 


conductive stripes of the tubes, 


And those tubes that you have described pertain to 
the Sherwood type tubing, is that correct? 
Yes, 


And were those real problems? 


Certainly, 


Will you explain to the jury in what sense those were 


real problems? 


They were real Problems in the -; nse that allegations 


by American Hospital Supply salesmen in the field to 


hospital Personnel and purchasing people were being 


made regarding our tubing, that our tubing leaked and 


that our tubing did not Present a good electrical 


connection between two tubes, It was a real problem 


in the sense that we were losing business because of 


these allegations, 


And to your knowledge, were certain demonstrations or 


displays used by American Hospital in the field? 


Yes, there were. American Hospital salesmen were 


using the Syringe demonstration Similar to what Mr. 


Jackson did yesterday in Court to pressurize the tube | 


and attempt to influence Customers into believing 


that our tube would leak when it is used for its 


normal purpose, [ don't know that they carry around 
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Vandegraff 8enerators with them, 
Who, sir? 
Vandegraff generators, 
That is Exhibit 61? 
Yes. I don't know if they carry those things around 
with them to hospitals, but I do know that they made 
allegations that our tube did not Provide a con- 
tinuous conductive line unless the two lines were 
aligned when joining tubes, 
Now, what was the result of such Statements being 
made by American Hospital Supply in the field? 
Well, the result was, we were again losing business 
because of the statements, and there was concern 
within the company to do something about it, 
Now, to what extent were the problems which you have 
just described for the jury on the Sherwood tubing 
confirmed by actual experience in Operating room 
use of that tube, sir? 

MR, ARNESS: [ object unless he 
knows from his own personal experience what the 


Operating room use was. He told me yesterday he 


on complaints made to him, 


THE COURT: Read the question again. | 
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(The Pending question was read back ! 


2 by the Reporter, ) | 
3 THE COURT: What is your ed 
4 Sir? ; 
5 MR, ARNESS: He is not in a Position 
6 to say what was confirmed in Operating room use, He 

? is not experienced, and he told us yesterday he didn't 
8 know anything about Operating room use, 

9 THE COURT: I will ask him, 


| 
10 Did you have any experience, i 
| 

| 


11 Operating room experience? 


12 THE WITNESS: I have, never been in 
13 an operating z00m, T laiow how our products are used 
14 in an operating Yoom, and in addition, Product 
15 Complaints are all called to my attention, Product 
16 liability Suits involving Our products are all handled} 
17 in my department by me, so [ am familiar with the 
1g | Complaints that Come from the field regarding our 

19 Products, 

20 THE court: thor complaints come in 
21 about leakage and -. 

22 THE WITNESs: Substantially, none. 
23 THE COURT: To you? 

4 THE WITNESS: None to anyone, As 

25 regards to the electrical connection Problem, to my 
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knowledge, we have never received qa complaint, and 

we have sold millions of dollars worth of this 
product over the years and millions of feet of this 
tubing over the years. I don't think we have ever -- 
we have never, to my knowledge, received a single 
complaint on electrical interconnection, If we have 
received any complaints on leakage, they have been 
very, Very minimal, 7 don't know of any, to my 
knowledge, Specifically regarding leakage, we may 
have received several, but over the years, after you 
sell millions of dollars worth of products and million 
of feet worth of products, you always receive some 
complaint from some person, 

THE COURT: You said you were 
concerned, Now, what was the basis of that concern 
about the leakage and not continuous conductive 
problems? 

THE WITNESS: The basis of concern 
was that even though these were not real problems 
experienced in the operating room, people like mr, 
Ayres who showed these demonstrations which do not 


represent actual operating room use of tubing, would 


nonetheless be convinced that they were problems and 


would buy their products rather than ours, That 


Concerned us, 
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Testimony of Frederick Grossman 
(p-1396 1.7 -- p.139@ 1.25) 


"Oo Do you know when it was that American Hospital Supply 
decided to market the Sheridan tubing? And by 
Sheridan tubing, I refer to tubing similar to that 
which you produced today and similar to your Exhibit 6 

A Sometime prior to the phone calls from Willman, 
fate = was it '71 or early '727 

Q You did not defer decision until after June 22, 1972, 
is that correct? 

A We did defer, 

Q You did defer? 

A Yes, we did defer final decision, 

Q I am Speaking of the day of the final decision, to 
the best of your recollection. 

A The final 80 ahead was upon sometime after receipt 
of that letter and prior phone call about the 
mentioned testimony here with Mr, Hull, 

Q That would have been Sometime in the. summer of 1972, 
is that correct? 

A Correct. 

ke 


Transcript of April 14, 1976 
Henry B. Franey, Jr. 
(p.1464 1.8 -- p.1465 1.6) 


Q. In April of 1972, did you have a conversation with 
anyone in American Hospital Supply with respect to the 
Subject of those two documents? 


A, I don't believe 1 did in April, 
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0. When do you believe that you did have such a 
conversation? 
A, It would have to be either right at the end of April 


O© Carly part of May. 


Q Of ‘72? 


A. Yes. 

Q With whom did you have that conversation? 
A. Fred Grossman. 

Q Where did the conversation take place? 


A. In Fred's office in McCall Park. 


Q Was anyone present besides Mr. Grossman and yourself? 
A I don't recall. | 
Q Please state your best recollection of what you said 


and what Mr. Grossman said at that time? 

A. As I recall it, Fred called me down to the office, 
and at the time we were working on the advertising, 
the other things we were doing to introduce the 
product line, and he indicated we were on indefinite 
hold based on some potential legal considerations 


between National Catheter and Sherwood. 


(p.1471 1.18 -- p.1471 1.20) 


"6 Let me direct your attention to a handwritten notation 


on Defendant's Exhibit By which states, 4/28/72, 9:15, 


Hold this P,o, B. Franey,." 
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(p.1476 1.1 -- p.1476 1.4) 


0. Did Mr. Grossman respond to your inquiry? 
2 A. Yes, he wrote across the top of the memo, received 
3 O.K. from Dick Hull. Go ahead, something to that 
4 | effect.” 

kek 


(p.1479 1.9 -- p.1480 1.7) 


you see that, sir? 


I A. Yes," 


seems to state ‘5/11/72, okay, full Speed ahead.' Do | 
THE COURT: What page is that? | 


MR. HENSLER: Your Honor, we started 
on page 38 and we moved over to the top of 39. 


THE COURT: All right. 


MR. HENSLER: Moving further down on 


the page: 


You understand, that I am not asking you to agree or 


disagree with anything that is on the piece of paper 
before you? 
A. Correct. 


Q I am asking you if that refreshes your recollection 


as to a conversation in May of 1972, about May i1th, 


20 
21 
«| 
e 
4 
¢ ‘ 
AS ad | 1972, between yourself and anyone from National 
be ‘ Catheter? 
] 
2 


A, Correct. 


What is your recollection of that conversation? 
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A. After talking to Fred, and getting the information 


that is described in this Ross Sheridan Exhibit ro 


I called National Catheter, gave them the go ahead. 


Q That was in May of '72? 
A. Yes. 
thet 


(p.1481 1.25 -- p.1482 1.11) 


"OG And I now direct your attention to the handwritten 


notation that says, Okay, end of June, on Defendant's 

BY. Do you recall what if anything you said about 

the end of June at the conversation of May llth, 1972? 
A. My calling National Catheter at the end of June I 

think relates to the memo I had sent Fred asking for 


an update when he wrote back to me across the memo 


Saying okay to go ahead. 


Q SO you called National Catheter on about May llth and 


told them to go ahead full speed, and then called 


them again at the end of June, is that correct? 


A, Correct. 
x** 
(p.1486 1.7 -- p.1488 1.6) 
Q. What accounted for the delay between June of 1972 and 


your input into the computer in December of 1972? 
A, Just the fact, to the best of my memory, we did not 


want to go ahead and sell the product because Sheridan 


Still had legal problems with Sherwood. 


Q You said to the best of your memory. Is that based 


On any conversations which you had in American Hospital 


Supply? 


| 
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It is based on reviewing the correspontence and the 223 
fact that from the period, roughly, che period June 

through the balance of 1972, there wasn't anything 

else holding us back from selling the product. We 

had finished packaging, we had finished the specs on 

the product. We were ready to go. 

Who actually made the decision to give the computer 

the instructions which it needed to get an order to 

direct Sheridan to shir 7 


Fred Grossman would have had to give me the okay to 


go ahead and put it through. 


Do’ you in fact remember him giving you that okay? 

I don't recall him specifically Going it. 

You would not have taken it upon yourse’f to decide, 
after the passage of time,that American Hospital 
would handle Dave Sheridan's material even though 
it was having legal problems with Sherwood, is that 
correct? 

Correct. 

And you would have had to get that instruction from 
somewhere? 

Correct. 

After you told either Dave Or Ross Sheridan and 
National Catheter to proceed with the production in 
May of 1972, dia you continue to nave contact with 
people at National Catheter Corporation? 


Correct. 


Typically, Ross Sheridan? 


is i a 
A <* would have been Ross for inventory. It would 
have >ee2n Dave for new products. 
Q And did you continue to have contact with Ross 


Sheridan with respect to the clear conductive tubing 
which is the subject of this litigation? 


A. I would assume that I did. 


4 When you say yeu would assume, you don't recall? 

A I don c recal2 that i specifically did. 
i Q. So that the last contact that you can recall with 
2 Ross Sheridan with respect to the clear conductive 
3 tubing which is the subject of this lawsuit, is 
4 this phone conversation in which you said, go ahead 
5 full speed, is that correct? 
6 A. Correct. 

kkk 

(p.1498 1.3 =— p.1498 1.17) 
3 : A. Let me put it this way: We had no intention of | | 
4 | distributing that product if we felt there was a | 
5 liability to our company aS a result of the litigation 
4 | between Sherwood and National Catheter. 
7 0. And on June 26, Mr. Huli Said, ‘Okay to proceed.' 
8 A, Correct. 
9 0 Cid he not? 
10 A, Correct. 
m| 0 Who at American Hospital Supply was respo:.=ible for 
ea determining whether or not there was a potential 
18 liability to American Fospital Supply? 
14 A it would rest on Mr. Hull. 
5 G. The same man who Said, ‘Okay to proceed,' don't you 


10 
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(p.1513 132 -- p, 1514 1.3} 


0. 
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agree? 22 5 


Yes. 


Let me direct your attention to the first paragraph 
of Exhibit 21 in which it is stated that, as you all 
know, we had to recall the 18194 series of the 

100 font bolic: and this delayed the introduction of 
the entire line. Do you recall that incident? 

Yes. 

What are the or, what were the 18194 series of 100 
foot coils? 

The 18194 series is a non-sterile coil of conductive 
tubing. 

such as that displayed on American Hospital Exhibit 7B 
Correct. 

Why did that have to be recalled? 


After the product had been shipped and some inventory 


had been sent out to our customers from our distri- 
bution center, we discovered that the connectors 


were improperly cemented and the tubing leaked.” 


(pii517 1,6 -- P.iS17 1.14) 


Q. 


A. 


When did the leaking first come to your attention? 


I believe it came to the attention, to my attention 


through our Kansas City Office. dur manager called 


and said that the damn stuff leaks, or something 


like that, ana that is when we started checking on it. 


i 226 We had all our inventory checked all around the 


42 country. 
13 0. That would be some time after December 28th, 1972? 
14 A, Correct. 

kkk 


(Pp. i5l9 1.37 —- p.1520 1.2) 


17 "0: Were you aware of any significant difference between 

18 the National Catheter conductive line tubing and the 

- Argyle conductive line tubing? 

20 A. Yes. 

91 0} Could you list the differences of which you are 

22 personally aware? 

23 A. The major thrust of our sales effort was based on the 

24 positive seal of the connector and also the fact 

95 that the connectors are 100 per cent conductive ona 
1 360 degree plane and those were our two main selling 
9 features," 


2e/ 


(p-1520 1.7 -- p.1524 1,25) 


0. 


When was the first time that you were informed that 
you would be called to testify as a witness in this 
case, Mr. Franey? 

Dick Hull called me last week. 

About a week ago, is that correct? 

Yes. 

Prior to Mr, Hull's call of about a week ago, when 
did you first have Occasion to give consideration to 
the reasons behind the delay of American Hospital 
Supply's entry into the Market with respect to the 
clear conductive tubing. 

Well, if you back up to the time I waS a product 
manager, I was aware of the reasons for the delay 


\ 


at that time. 

You have testified that there were letters written 
by Mr. Willman that you were aware of, and that 
American Hospital Supply's concern over legal 


entanglements Caused the delay. 


Correct. 
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That has been established 


A. Correct. 


0. And you have testified that Mr. Richard Hull gave 


American Hospital Supply the Okay on June 26, 1972, 


is that correct? 


A, I testified 1 got it from Fred Grossman who got it 


from Mr. Dick Hull, correct. 


Q Do you know of anything that happened after June 26, 


1972 that had anything whatsoever to do with the 


Possibility of legal action between American Hospital 


Supply and any of the manufacturers of clear 


conductive tubing? 


A. I cannot honestly recall Specifics, which I have 


testified to. 


Q. You have indeed. I'm curious to know the basis 


the American line -f clear conductive tubing was 


not introduced until the first quarter of 1973, some 


seven Or eight months later, as a result of the 


Possibility of legal action with respect to American 


Hospital Supply. Did you not just testify under 


examination by Mr. Hensler that it was your under- 


Standing that the legal action brought about that 


delay of those many months? 


I did testify to that. 
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0. What is the basis for that understanding? 

A. My basis is, and referring to the time frame of June 
26 on, I had no knowledge of anything else that caused 
the delay. From the product manager point of view, 

I was not aware of any production problems. I was 
not aware of any packaging problems. I was not aware 
of the fact that there were any other considerations 
that would prevent us from going to the market. We 
were ready to go to the market. 


0. So that it is a process of elimination which enables 


you to testify that it is your understanding that the 


delay had impact beyond Mr. Hull's giving the okay 


to proceed in June, 1972, is that fair? 


A. Based on my memory, I would Say that is fair. 


0. Do you have any recollection as to whether, in your 


conversation with David Sheridan or Mr. Ross Sheridan 


subsequent to June of 1972, you kept aware of the 


state of completion by National Catheter with respect 


to the two purchase orders that we discussed? 


A. From time to time I believe I was kept abreast of 


that, that's correct. 


0. Are you in a position to state that National Catheter 


had completed preparation of all tubing called for 


by those purchase orders in time to be on the market 


Shortly after June 26, 1972? 
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A. Based on what I have seen here, I can't say that. 

Q. You can't say that, can you, sir? 

A. No. 

Q, It is possible then that one reason for the delay 
is that National Catheter did not complete production 
Of all of the Products until as late as November of 
1972? 

A. It is possible," 

MR. HENSLER: Turning over to Pay 125: 

‘0 With respect to the vacuum test that you described 
that you conducted, how long did it take you to run 
that test. 

A. A minute or two. 

0. You had available a Piece of bubble tubing of Argyle 
type similar to that which I am holding in my hand? 

A. Yes. 

Q. And you took a knife, did you, and Sliced the tubing 
at the funnel? 

A. I cut it at various diameters in the tubing to get 
the tightest Possible Meas i could. 

0. And then you applied a Syringe and withdrew on the 
Plunger, is that correct? 

A, Yes. 

Q. And if there had been a vacuum, 


what would you have 


expected to see? 
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Let the Plunger go and it would Snap back in. 
That is a Standard for vacuum, in your business? 


The reason For that de . 


this is not a standard 


test. The reason for that is) 


Lt i684 demonstration 


that can be used in front Of a Customer, 
it is a marketing test? 


Yes, 


Is one of the uses that this clear conductive tubing 


is marketed for is to accept a plunge from a Syringe 


to see whether Or not the Plunger will Snap back? 


No. 


It is used for Suctioning, 


is that correct? 
Yes. 


What happens with respect to lengths of Clear 


Conductive tubing if, during Suction, the vacuum or 


Seal becomes less than Perfect? 


You have got the POSSibility of fluid build up in 
a wound. 

It stops Suctioning? 

Yes, and you know, it Clouds the Operative site. 
Have you 


ever heard of Such an incident actually 
happening in the field? 


Yes, 


With respect to the Argyle bubble tubing? 
No. 
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(p.1525 1.17 =~ p.1526 1,16} 


Q 


Have you observed the operation of Argyle tubing 
with connection to a vacuum machine? 


Yes. 


What did you observe with respect to the operation 
of Argyle conductive line tubing in that case?" 


MR. Hensler: Skipping down the 


question is: 


Would you explain to Mr. Tucker what a vacuum machine 


is? 


It is not a machine, it is a plastic suction bottle. 


It takes the place of glass. It fits on a Suction 


machine." 
MR. HENSLER: Skipping over to the 
answer on 129: 


The answer to the question is --" 


MR. TUCKER: I'm Sorry, I did not 


hear the question. 


The answer to your question is, the Product worked 


fine, " 
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Testimony of Ross Sheridan 
(p.-1624 1.4 -- p.1629 1,12) 

THE WITNESS: Your Honor, excuse me. If I 
may, the first note in sequence would have been the one 
dated 4/28/72 which P79) HOG ap 6.5. per Bart Franey. 
The second notation would have been 5/11/72 which Says, 
"Go fuil speed ahead per Bart Franey." And a third 
note says, "Okay, go ahead, per Bart, end of June." 

So it would have happened in that sequence, 

THE COURT: tr know the sequence, but when 
you got that call and you made the noting, did you go 
ahead then in Production? 

THE WITNESS: No, we did Hoe. 

THE COURT: Well, what was the reason? 

THE WITNESS: The reason was that we 
Still had $20,000 worth of clear conductive oes which 
we had made from the first Purchase order which was 
Still Sitting in our warehouse, and they had not given 
uS any orders or any locations to ship this Material. 
We couldn't see any reason for making additional Clear 
conductive tubing when we already had $20,000 of it 


Sitting in our warehouse from the first Purchase order. 


THE COURT: You had an order for 60,000? 


25 THE WITNESS: That is correct, the second. 


eee ee 
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THE COURT: Did you start to make the 


40,000? You had 20,000? 


THE WITNESS: Correct, we had 20,000 
completed from the first purchase order. 

THE COURT: Did you call back Franey or-- 

THE WITNESS: There were requests from 
Bart Franey to give us shipping locations for that 
order, but they had not, and consequently, we could see 
no reason to make additional tubing when we already had 
their first order completed which had been sitting in 
Our warehouse for about a month and a half. 

THE COURT: Well that was your decision? 

THE WITNESS: Correct. | 


THE COURT: All right. 


BY MR. LIVINGSTON: 


0. 


Let me see if I correctly understand. American Hospital} 
Supply told National Catheter to go ahead with produc- 

tion under the purchase order in June 1972, is that | 
correct? 

Correct. 

But National Catheter did not go ahead with production | 
because it chose not to do is, is that correct? | 
Correct. | 
You have testified that you requested of Mr. Bart Franey 


directions for shipping, is that correct? 
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Correct. 
Is this evidenced in any writing? 


I don't know of any readily available. This is some- 


thing that would have happened during a normal conversa tli 
with Bart Franey. 
Are you speculating or do you know of such requests for 
shipping authorizations? 

I cannot prove it because I just mentioned it, I do 

not have anything in writing or readily available. 
Let's take a look at the bottom have of this purchase 


ore There is a number of items. Do you see that, 


Which one are you referring to, counselor? 

I am referring to a number of items with the costs at 
the end. Is it fair to Say that this -- would you 
explain what we see on the bottom half of that page? 
I would like you to explain it to me what you are 


referring to, counselor. 


Okay. Do you see where it Says "Order dated April 18th 


’ 


1972"? 

Yes. 

And then there are a number of columns, is that not 
correct? 


Correct. 


And there are numbers and words appearing in the columns 
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is that correct? 


A. There are numbers and abbreviatiors. 
0. Could you explain what all this means to us? 
A, Specifically, which one? 


0. Well, let's take the first item going from left to righ 
THE COURT: Point it out to him. He 

doesn't seem to know. 

A. I have already read this first in my testimony for you 
previously. 

0. Okay. Is it fair to Say that what this represents is 
an order for specific quantities of various items of 
clear conductive tubing, is that fair? 

A. Yes, it is, it is a purchase order. 

Q. From looking at that document, can you tell me when 
Production of item number 1 was completed? 

A. 8/24/72, 

Q. How can you tell that? 


A. Because there is a notation to the left of the first 


line. 
Q. Is that your handwriting? 
A. x68, it is. 
0. You aie referring to 8/245 


A, Yes, i am. 


Q. When was the second item completed, can you tell from 
looking at that? 


ene: 
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Yes, I can. 11/18/72. 


0. And that is also in your handwriting? 


tr 


Yes, it ia, 


3 
4 When was the third item completed? 
. A. 11/10/72, which is in my handwriting also. 
P 0. When was the fourth item completed? 
, A, Would you like me to read the balance of them, counselo 
‘ It is very clear what we are lcoking at here. 
. 0. These are completion dates of production. 
i. A. That's correct. 
. 0. So in fact, National Catheter did go ahead and produce 
\ the clear conductive tubing called for by this purchase 
1 Order. 
| . A, Correct. 
- 0. And when was all the clear conductive tubing called for 
s by this purchase order complete? 
: A. December 18th, 1972. 
a Q. And that is about 5-1/2 ionths from the end of June, 


is that not correct? 


A. Correct. 


0. And it was at the end of June that Bart Franey told 


National Catheter to go ahead with production and the 


Purchase order? 


A. Correct. 


And is ic not correct that 5 months elapsed between the 
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238 ! receipt of the first purchase order and the completion 
2 of the clear conductive tubing called for by that order? 
3 A. Referring back to the purchase order now, the other 
4 exhibit? 
5 Q. Yes, sir. 
6 A. That is correct. 
7 0. So that if it took you five months from April 18th, 1972 
8 to complete production of the purchase order, you would 
9 have completed some time in late September, the first 
10 part of October, is that correct? 
11 A. If it took five months and we started imnediately upon 


receipt of the purchase order, that is correct. 


Transcript of April 15, 1976 
Testimony of David Sheridan 
(p.1652 1.14 == 6.1652 1,15) 


14 0. What is your present age? 
t Will be 68 in July. 


(p.1653 1.1 == 6.1653 1.10) 


) Mr. Sheridan, what is your occupation? 
. A. I am president of National Catheter Corporation. 
3 0. And in that capacity, what is your job? 
at A, My job is to make sure the plant operates efficiently. 


wn 


And in fact, I am in charge of the whole operation. 


6 2 . . 

Q. What is the business of National Catheter Corporation, 
7 what does it do? 
8 A . a 

: It is the’ manufacturer of catheters and surgical tubes. 

9 . 

0. For how long a time have you been in that business? 
) . ° 
I¢ A. I have been in this business since 1939. 

kek 
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a 
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but I liked the idea of living in the country, so I 
bought the farm where I am presently, in Argyle, New 
York : 

How many acres is that? 

Pat is 4 120 acre farm, 

Go ahead, Sir, what did you do then? 
Well, when we bought the Place, the house was an old 
house, and.all it had was an SCuthouse in back and a 
Pump out in Feonk. I spent about a Year and a half 
to two years modernizing the house, doing a lot of the | 


work myself, And from there we went out to the cow 


concrete floors, new walls, insulation, heat, Power, 
water and whatever, Then I Started to -- Well, I witli 
back up a little bit, While I was with the United 
States Catheter ang Instrument Corporation, we made 
catheters by another Process, Basically, we had to 


braid a tube Similar to the way Shoelaces have been 


varnish, and chen bake €ach coat, grind ana Polish, 


and then finish coat them. [ft was a very tedious and 


4. 


= a 
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i ] expensive process. I always had an idea in my mind 


that catheters could be made better and cheaper, so 


to 


when I went to the barn in Argyle, I had this idea in 


3 
4 mind, so I started to experiment, and after severa’ 
5 months of experimentation with a certain process which 
: 6 they call a dipping process, I decided that wasn't 
7 the way to make catheters. And then I heard about 
8 an extrusion process or extrusion machine, so I 
9 thought that possibly that might be the way to make a 
10 catheter. So finally I was able to buy an extrusion ! 
1 machine, and it was difficult because the area where | 
12 we were only had single phase current, and vou couldn't] 
13 run a motor any larger than what we call a 3 hip. | 
4 so all extrusion machines were always manufactured | 
al - with three phase current.So I was finally able to : 
! 16 get a manufacturer of extrusion machines to build me 
7 a machine that had a single phase drive on it. After 
18 we received the machine, I started to learn how to | 
- operate the’ thing. In fact, we went even to the point 
; 20 of developing or manufacturing our own compounds. And 
| 9] after a period of about six months experimenting with 
; 29 the machine, we developed all the processes that 
4 93 evolve the present line of catheters that Sherwood 
¥ 
24 Medical, or most of them Sherwood Medical is making 
25 today. We developed the bubble making process, w- 


i 
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d a Ht U.S. COURT REPORTERS 


I FEDERAL BUILDING 


: 


developed the X-ray line, we developed the method 


2 of forming the ends and the eyes and tips of all 
3 the catheters, and everything associated with making 
4 disposable plastic catheters. 

kkk 


(p.1661 1.11 -- p.1663 1.20) 


Q. After the contract, did you in fact become president? 
1] 
A. Oh, yes. 
12 
0. Now, will you tell us briefly what the history of your 
13 
relationship with Brunswick was after February 1960? 
14 
‘ A, Well, after 1 sold, we started to Operate. Everything 
I 
was okay. And I was head of the corporation. 1 ran 
16 
the operation for them. 
17 
0 I remember what I wanted to ask you before, Mr. Sherida 
18 
Was it important for vou to be head of the corporation? 
19 
A, Yes, it was. 
20 
0. Will you tell us why? 
Zi 
A. Because I felt that there were very few people in 
22 
this country that knew how to manufacture catheters. 
23 
It really wasn't a science, it was an art, and I just 
24 


felt if anyone else stepped in there and tried to run 
25 : 
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the corporation, I didn't think they would get very 


far. And I was always very interested in the quality 


of the products that we put out, and I wanted to make 


Sure that the thing would be run Properly, and I wanted 


to be head of the corporation. 


Q. Now, Mr. Sheridan, will you tell us briefly of the 


nature, or the history of your relationship with 


Brunswick? 


A. Well, as I mentioned before, when we first started out 


’ 


they let me be head of the corporation. 


THE COURT: First, so the Jury will know, 


did they build a Plant then? 


13 
var WEMes MO, We S011] operated out oF] 
14 
| the original barn for approximately -- well, a little 
| 15 
Over a year. 
‘ 16 
THE COURT: All right. 
: 17 
‘ | A. (Continued) And then when the plant was built, we 
i 18 
; | moved from the barn to the new plant, and that was May 
19 | 
: | Of 1961. And after a couple of years, they started to | 
20 : : . 
send outside people in and they started to do things 
{ 
21 
| without consulting me. So I complained to Mr. Willman, 
{ 
22 
who was the president of the corporation at that time, 
Zo ‘ 
and he asked me to Step down from the Presidency of the 
24 


company and become a senior scientist, and this, I 


refused to do. And in the summer of 1967, an organizatibn 
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chart was issued which did not have me in any position 243 
of head of that corporation. In fact, I was not on 

the chart at all. And they still continued to do 

things without consulting me. So this is when I sent 

the letter of September 16th, 1967 to Mr. Willman. 


Mr. Sheridan, I show you what has been marked as 


Defendant's Exhibit § and I ask you if that is that 


letter? 
This is the letter. 


All right. Will you continue? What happened after 


that, sir? 


THE COURT: What is the date of that 
letter? 

THE WITNESS: September 16, 1967. 

THE COURT: All right. 
Several days later I received a letter from him dated 
September 19th, and after reading and Studying the 
letter, I concluded that the company had breached my 
contract, in fact, or in effect, had fired me as 


president of the corporation, and then -- 


(p.1663 1.24 -- p.1664 1.14) 


Q 


Fs 


All right, go ahead, sir, [ am sorry to interrupt you 


What did you do then? 


On October 9th, I left the company. 


Mr. Sheridan, I show you what has been received in 


evidence as Defendant's Exhibit A, and I ask You if 


you can tell me what that is? 


This is the letter 1 sent to Mr. Willman on the day I 


(p. 1669 1. 14 -- p. 1672 1. 4) 


14 
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(p.1664 1.18 -- p.1665 1.1) 


0. 


> 


Le) 


0. 


Jefe. 944 


Okay, sir, thank you. I am sorry, what was the date 
of that letter? 

October 9th, 1967. 

All right. After October 9th, 1967, did you have any 
further contact with Brunswick? 

Well, they attempted to try and get me to come back 
with the company. 

And whet happened? Did that work out? 


That just didn't work out. 


Mr. Sheridan, was Sherwood Medical Industries in 

existence on October 9th, 1567? 

No, it was not. 

Have you ever worked with Sherwood Medical Industries 

in any Capacity? 

Not that I am aware of. f 
Have you ever had any contractual relationship of any 


kind with Sherwood Medical Industries? 
No, I haven't, 


# 


Did there come a time, Mr. Sheridan, hee you entered 
into an arrangement with American Hospital Supply 
Company? 

Yes Si. 

And can you tell us approyimately when that was? 


Approximately April of L971, 3 think: 


What was the nature of that agreement? 


24 


25 


We were to manufacture our line of tubes and catheters, 


and they would take on the job of promoting them and 
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selling them. 


Q. Did there come a time when, pursuant to that arrangemenf, 


an order was placed by American Hospital Supply for 
the clear conductive tubing made pursuant to Mr. 


Jackson's patent? 


A. Yes, sir. 


Q When was that? 


A. I believe it was sometime in December of 1970 or '71. 
I'm not ~- I believe it is "Ths pee. 

Q. All right, sir. Now, did there come a time when that 
order was delivered to American Hospital Supply? 

A. Eventually. 

0. All right. What happened in the meantime. 

A, Well, apparently, American Hospital Supp!y, or an 
American Hospital Supply executive -- 

MR. TUCKER: Excuse me,: YOur Honor. f[ | 
hate to interrupt, but I think that is an awfully | 
general question to let the witness go off on. I | 
would request he be individually questioned. | 

THE COURT: He should find out what he 
knows, actually, from conversation. 

MR. ARNESS: All LIighe)| fine | 

Q. Mr. Sheridan, confine yourself to what you know, what 
you had contact with yourself, and tell us, to get 
away from the general question,did anything happen 
with reference to that order that was Placed in 
December, 1971? 

A. . Yes. 
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What happened? 


We received a telephone call. In fact, I am almost 


Sure I received a telephone call from Mr. Fred Grossma 


from American Hospital Supply. 


What did he tel] you? 


He told me that -- 


MR. TUCKER: That is hearsay, Your Honor. 


If the Court please, the Grossman deposition has alreadh 


been read. 
MR. ARNESS: Your Honor, it is not hearsay 
what Mr. Grossman told him directly in a Phone conver- 
Sation. 
THE COURT: Overruled. I am going to 
receive it. 
A. He told me that there is a problem concerning the 
conductive tubing, because one of their people, a 
Mr. Dutch Schmit was contacted by mr. John Willman 
of Sherwood Medical Industries in regards to conductive 
tubing, and that Mr. John Willman had told mr. Dutch 
Schmit that they had an agreement with Dave Sheridan 
regarding conductive tubing which would not enable 
him to wan and sell conductive tubing, and that they 
were going to look into Lt. in the meantime, they told 
us to put a hold on the order. 


Q. Now, Subsequently did anyone from American Hospital 
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Supply ask you to execute an indemnity agreement? 
Yes, they did. 
And did you do that? 


No, I did not. 


tp. 1679 1.7 == 1.1680 1,12) 


Mr. Sheridan, I want to read to you a section from the 
May 28th, 1971 agreement which defines the Product 
that we are at issue here in this lawsuit about. Et 
is flexible tubing incorporating features for config- 
uration of a conductive line Similar to the products 
manufactured by Sherwood as of February 1969. Now, 
the question Mr. Sherwin is, have you ever made such 
a product? 
No. 
Will you tell us why you say that? 
Well, our tubing has a conductive filament along its 
outer surface. It is actually what is known in the 
trade as a piggy back configuration, and we have 
completely conductive funnel ends on each end of this 
tubing, and where Sherwood Medical's tubing, the 
conductive line is totally within the wall of their -- 
well, I shouldn't Say totally. It is Part of the wall 
of the clear tube, and they don't have any so-called 
funnel ends that are separate from it. It is an 
integral part of the tube. It is made by my bubble 
Process. And they have, usually, what we call an 


integral connector on one end, which is a complete 
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bubble, and a funnel on the other end, which is 


actually half a bubble. Another feature of our tube 


versus their tube, or National Catheter's tube versus 


Sherwood Medical's tube, is, our connector makes a 


hundred per cent contact with another connector where 


they might want to adapt, where Sherwood Medical's 


tube only has a narrow Strip where it has to nake 


contact. 


(p.1686 1.2 -- p.1708 1.12) 


And do you recall when National Catheter was incorporated? 


I think it was November of '67, as I remember it. 


And the corporation, of course, has shares of stock 


which its shareholders own and possess and you own and 


possess some shares of stock of National Catheter 


Corporation, is that correct? 


I owned all of the shares of stock at that time. 


Do you recall how many shares that was, approximately? 


I believe it was 250 shares of stock. 


And did I correctly recall your testimony recently to 


be that when you sold to Mallencroix, you sold them 


256 shares of stock? 


I think it was 265 or 64, something of that nature. 


Where had the other 14 shares come from? 


Well, I think we incorporated for a thousand shares, 


but we only had issued at the time, 250 shares. So 


when I gave some stock to other poople, I took some of 


that balance of the thousand shares and put it on top 


Of the 250 that I had. That is what I remember we did. 


Thank you. 


Did the new National Catheter Corporation 


3 


22 commence manufacturing catheters thereafter? 249 
3 A. Thereafter, yes. 
24 Q. Do you recall what the first product was that you 
oo Started to make? 
l A. I think the first product was an endotrachial tube 


to 


or a siction catheter. I'm not positive at this time. 


3 Q. Would you tell the Jury, please, what an endotrachial 
4 tube is? 

5 A. An endotrachial tube is a tube used to be inserted in 
6 a patient just before Surgery where they can hook the 


~2 


anesthesia machine to. It is put down a person's mout 


8 through his larnyx or voice box into the trachea, and 
9 then they hook the anesthesia machine onto this, and 
10 then they start feeding the anesthesia gases, and they 


1] keep on doing this until the patient is finisned with 


12 the operation, and then they start tapering him off of 

13 the anesthesia gases, and if they feel he will be able 

4 to make it on his own with his own breathing, then they 
15 will extricate or take the tube out of his throat. 

16 Q. Does National Catheter continue at the Present time to 


17 manufacture and sell an endotrachial tube? 


18 A, Yes, we do. 

19 0. Is an endotrachial tube a catheter, Mr. Sheridan? 

20 A. There has been a little controversy on that Subject, 

2) but I claim that all catheters are tubes, but not all 

22 tubes are catheters. 1 consider some of the Products 

23 that they call tubes, I still consider them as a catheter. 
24 Q. So endotracial tubes are catheters, as you would define 


95 them, is that correct? 
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That is correct. 


We have done some homework, sir, and bought some of 


your good National Catheter products. 


As long as YOu pay for them. 


We paid for them. f am holding up -- I am not going 


to mark it as an exhibit unless you want me to. For 
the jury's benefit, is this an endotrachial tube that 
IT am holding up? 

A, It is a certain type. I would just like to see what 
type that is. Yes, this is an uncuffed endotrachial 
tube. When they get into the adult sizes, they have 
to put a cuff on it then, and this tube does not have 
a cuff on it. So before they use it, they have to 
put what we call a Slip on cuff onto that it is an 
inflatable bag so when they put an enuotrachial tube 
down into a Patient, after they get into the Patient's 
trachea, they have to blow up the cuff or balloon to 
make a seal, SO when they start Putting the gases 
through the tube into the patient's lungs, that there 
is no leak coming back down the cuff. And another 
major function of that cuff is, i¢ the patient 
aspirates, which means, throw up, that none of the 
aspirant gets down past the cuff into the patient's 
ronan That is basically the functions of a cuff on 


an endotrachia} tube, and that one Coes not have a 


D. Sheridan, 


tube before they use it, 


tubing? 


to a hospital for *Pproximately oh, 
And who was the inventor Of that tube, 
Oh, tubes Of that nature have been 


Say, many many years, 


Yes, we have, 


effect. 


And has National Catheter Sold endotrachial tubes 


throughout the period commencing wit 


Is what I am holding UP Now a suction cat 


Sheridan? 


Cross 1689 
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Cuff on it, 


4t is a Major portion Of our business, 


SO they have to Put a slip on Curf on that | 


THE COURT: What is the Price of that 


THE WITNESS: That Particular tube sells 


90 cents. 
Mr. Sheridan? 


made for, [| would 


we have several Patents issued to that 


h its first 


heter, Mr. 


“LTOSs 


ues ee 


Not shortly after. 


About when did this come into the picture? 


Oh, approximately a couple of years after. 


Did there come a time when National Catheter expanded 


its product line? 


Yes, Sir. 


And about when was that, sir? 


We continually expanded the Product line as we grew. 


So there is no one point in time that you would pick 


as the time the company expanded its catalog to a 


broader base, is that correct? 


No, we just continuall rew. 
2 g 


No you remember what the next product or category of 


products was that National Cain 


facture and sell? 


eter started to manu- 


I believe we made a nasal-gastric stomach tube. 


First sare generally what a nasal 


tube is? 


It is a stomach tube which is 


it is a tube about 50 inches long. 


~gastric stomach 


passed -- well, basicall 


BaSicaliy, it is 


used to remove air or fluids from a patient's stomach 


Or it could also be used as a feeding tube, 


and it is 


usually put through the nose into and through the 


esophagus into the stomach. 


Is that the kine of tube that might see in the hospital 


"We ene y Ne nAR YEH 


Ul 


— 
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if one visits a friend or relative who is recovering 
from major abdominal surgery? 
Yes, 1t is. 
The thing that runs down the poor fellow's stomach and 
into that jar. When did you acd that product to your 
line, sir? 

just don't recollect. 
‘Mr. Garber has not been successful in finding one of 
them. Is what I am holding up, Mr. Sheridan, a sample 
of a -- I'm sogey, a nasal-gastric stomach tube? 
That is what we call our Ventrol 11 tube. 
And what does Ventrol 11 refer to, Mr. Sheridan? 
Well, it is a double Lumen tube. Instead of having 
a double line, a Lumen means the inside of a tube, 
the hollow section. 
If I can hold it in front of the jury -- 
You can't see the double Lumen in that tube unles 
you cut it in half and look at it endwise, but it is a 
double Lumen. There is a major Lumen which consists 
of about 80 per cent of the interior of that tube, 
then there is another Lumen with the partition 
between the major Lumen and the secondary Lumen. 
For the record, I will cut the tube in half. 
It is too bad you picked a small one. it is difficult 


to see. But if you look at it endwise, you can see 


fhe ean. me Ano rene 


8 
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the two Lumens and the partition in between. 

THE COURT: What do you call that, a4 
Lumen? 

THE WITNESS: L-U-M-E-N. 
And what does Lumen mean, sir? 
That is the section, the hollow part that goes -- 
that is in the interior of the tube. 
And has National Catheter en manufacturing and 
selling nasal-gastric stomach tubes, incidentally, 
from the period when it Started up to the present time? 
Yesjiisir: 
Has National Catheter been selling these three products 
which you have been discussing for us in competition 
with Sherwood? 
On the suction catheters, on the stomach tubes, on the 
endotrachial tubes with a cuff, the endotrachial tube 


with a cuff, we had no competition with Sherwood 


Medical that I am aware of. They have been attempting 


to make one since the same time we Started, or right 


after we started, and they have not been Successful in 
making a practical saleable endotrachial tube. 
When David Sheridan left Brunswick in 1967, Davia 


Sheridan's know how to put together such a tube also 


left at the same time, is that correct? 


MR. ARNESS: I object to that, Your Honor, j 


enna peennennennnen 
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and that is not in evidence. 


MR. TUCKER: 


I think it is a proper 


question. 


THE COURT: 


I will let him answer. Do 


you understand what he is asking you? 


THE WITNESS: 


No, I am going to ask him 


tO repeat it. 


(The Pending question was read back by 


the reporter.) 


A, No. 


Q. Did you develop the technique for putting together 
that tube, Subsequently, sir? 
A. Yes), Sir. 


And was that technique developed sometime between 


October 1967 ang May 1971 when the settlement agree- 


ment was signed? 


A. Yes, sir. 


What is the next product that you can recall for us, 


& 
Mr. Sheridan, that National Catheter commenced to 


I apologise for the Clumsy question. 


I believe we made @ yankour sucker Enp. 


Q And what, Sir, 


is a yankour Sucker tip? 


This is used au 


ring Surgery to keep the Surgeon's 


field dry. 
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And that is a Product that is actually used in what 
we have been Calling Suctioning throughout this case, 
is that correct? 

Mes Sis 

And is that a Specialized suction unit? 


No. 


Is it a general Purpose surgical Suction unit? 


Yes, sir. 

And have you manufactured Yankour Sucker tips in 
competition with Sherwood during the Period of time 
that you have been making those tips? | 
That is what If am talking about, the yankour. | 


Yes, sir, and that you have been making in competition 


with Sherwood Medical, is that correct? 


Yes, sir. 


We made a poole. 

What is a Poole, sir? 

That is an abdominal Sump drain. 
Is that spelled P-O-O-L-F) Mr. Catheter = I read 


catheter on here, Your Honor. 


MR. ARNESS: That's all right, that is his 


nickname. 


D. 
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MR. TUCKER: [ thought you would like it. 
Shall we score one for your side on that one? 
Mr. Sheridan, I am Opening a Package which is called 
"Poole suction tip" and I am holding it up so the 
Jury can see it. Is that the device that you have just 
described for US, sir. 
Yes, sir. 
And was that a device that National Catheter commenced 
to manufacture ang sell in competition with Sherwood affter 
National Catheter Started its operation some time in 
1968? | 
Not only Sherwood, but various other companies manu- | 
factured the Same product, | 
So National Catheter entered the market competing with | 
a number of companies in so far as the poole suction | 
tube is concerned? 
All the other tubes that we have been talking about, 
other companies make the same Products. | 
What additional Products can you recall for us, Mr. 


Sheridan, that National Catheter commenced to Manufactu 


D. Sheridan, cross 


A. That might be difficult for me because I would have 
to look at something that might refresh my memory as 
far as sales go, 20 years ago. 

Q. I brought a whole box of items. Let me see if Chis 
item, which is called versi-cath, refreshes your 
recollection, sir. 

A. Yes, sir. 

0. And that is a Product that National Catheter commenced 
to manufacture and sell during this time frame that | 
described for you? 

A. Yes, sir. That is Probably the oldest type catheter, 
one of the catheters ever made, hundreds and hundreds 
of years ago. That is a urethra catheter used for 
drinage of the bladder, and they have taken Samples 
out of the Roman ruins of urethral catheters made out 
of bronze. So that type of catheter has been made for 
a good number uf years by every catheter manufacturer 
in the word, I would Say. 

MR. TUCKER: I think the record might 
reflect a collective wince of everyone in the court- 
room when Mr. Sherwin indicated they used to make 
these things of bronze. 

Q. Were they making these urethral catheters by the 
Process that you described EO NS  Sae 


Yes, sir, 


ee 


Processes were applied to catheters? 


No, there was another company making those catheters 


before I did out of plastic. 
Who was that, sir? 


Pharmaseal. 


I am next Opening a Page which is called tracheostomy 


tube, Mr. Sheridan. 


Yes, sir. 


I forgot to ask, with respect to the versi-cath, is 


that a product which National Catheter has manufactured 
and sold in competition with Sherwood? 


We sold it. wWe were in competition with everybody 


in the business. 


Including Sherwood? 


Yes, sir. 


ve 
Let me direct your attention now to a product called 


tracheostomy tube, Mr. Sheridan, and I am holding 


it, again, for the Jury to see. Is that a Product 


I believe go. It is one of Our later Products though. 


Do you remember about when this lawsuit was filed, 


Sir, that we are in court on? 


fi 
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A, Not really. 
Q. If I suggested mid-1972, would that refresh your 


recollection? 


A. That sounds about it. 
5 0. And would you be able to tell us whether or not the 
’ tracheostomy tube was manufactured and sold by 
: National Catheter some time prior to the filing of 
. this lawsuit? 
9 A. I don't recollect. As I mentioned, it is one of our 
10 later products. | 
u | 0. And is that product manufactured and sold in compe- 
12 : tition with Sherwood? 
13 | A. NG; Six. 
‘ 14 Q. Tell me something about my client I don't know. 
| ; 
15 A. They don't make that tube, that I'm aware of. 
mi 6 I am going to open now something called “infant feeding | 
‘ v7 tube", Mr. Sheridan, and I am going to hold it up for 


the Jury to see, and I am going to ask you the same 

question that I have been asking you, sir. Is this 

infant feeding tube that I am holding up a Sample of 
a National Catheter Product which it started making 

some time after it commenced business? 


A. Yes, sir. 


+? 


Q And some time Prior to the filing of this lawsuit, 


am I correct so far? 


; 
4 


! 
| 
| 
| 
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Yes, sir. 

And to your knowledge, is this product manufactured 
and sold by you in competition with Sherwood? 

In competition with Sherwood and Everybody else in 

the business. 

I am going to now open to a page which is called 
“vari-form nasal oxygen cannula with connecting tube", 
and I am noting for the record, this is a green tube. 
Is there some reason that this tube is green, sir? 

In the hospitals Of this country, anything that trans- 
Ports oxygen is colored green, 

rs: that ce universal way of telling that Oxygen is 
Passing? 

Ln /ehis country. [In Europe, it is blue, 

During the period commencing with National Catheter's 
going into business, and extending through to the 
Signing of the settlement agreement, and beyond that 


to the filing of this lawsuit, did National Catheter 


I'm not sure. That is one of our later products also. 
It may have been after. 

Perhaps, Perhaps not, is that correct? 

That's correct. 


And is this Product likewise Sold by National Catheter 


| 
| 
| 


Lo] 


6 
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in competition with Sherwood? 


And everybody else in the business, yes. 


I am now going to open Something called a thoracic 


catheter, Mr, Sheridan, and ask you if this thoracic 
catheter is likewise @ product that National Catheter 
commenced to make after it went into the business and 
prior to the filing of this lawsuit, let us use that 
as a time frame, and that it has sold and sells in 
competition with Sherwood? 

I think so, but I am not a hundred per cent sure, 
because that is one of our later Products, too. 

What is the Purpose that this thoracic catheter is 
intended to serve, Mr. Sheridan? 

Well, the thoracic catheter is used after open heart 
Surgery, where they do an open heart case where they 
have to remove a valve or put a valve in, or if they 
have to do some work on a Patient's lung, they 
actually split the patient open, and just before they 
close up the major incision, they will use anywheres 
from one to three thoracic catheters, depending upon 
the operation and the condition of the patient, for 
Post operative drainage. So before they close up the 
major incision, they will perform a stab wound beneath 4 
Or above the major incision, and then they will Put a 


Pair of forceps, they are a Pair Semething like you 
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might consider needle nose Pliers, and they will 


2 insert that through the stab wound from the outside 

3 of the patient in through the skin, through the 

4 tissue, in between the ribs, then they will take the 

5 end, the blue end, and they will grasp that with the 

6 end of the forceps, and then they will pull it through 
7 from the inside Out. They don't want to put the 

8 ‘catheter from the outside in. They want to pull it in 
9 from the inside Out, and then they will suture that 

10 Catheter to the Skin, and so it doesn't migrate after 


1} they have placed it, they will Suture through the skin, 


and then they will suture to the catheter to keep the 


tube from Migrating from within or out. Then they 


4 | will connect it to -- they will cut the ena off that 
15 Particular connector. 
16 | Q. This here? 
Fe 17 | A. That's right, they will cut that off, They will put 
18 | a fitting in that, a connector, a tapered connector, 
7 9 ! and they will hook that on to an underwater drainage 
a Py seal, underwater connecting tube. That tube goes 
' 21 into a gallon jar which has about three inches of 
Kn water in it. They place the end of that tube down 
% one inch below the surface of that water so if there 
x is any leaks from a Patient's lung, that the air wil] 
h; a be able to come out and go through the tube under the 


= aa aye 


rh 


w 


| 
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water and bubble out. They want to get any air out, 
because in actual practice, there is a vacuum, a very 
Slight vacuum within the pleural cavity, and it is 


extremely critical that there is no leakage of air 


back into the pleural cavity, and they are very fussy. 


They have to make an absolute tight seal there. They 
actually go to the extent of tying just to make sure 
they don't get any back leak whatsoever. And after 
several days, or a few days in some instances where 
they don't see any more bubbling, they will remove 


those tubes from the patient. 


That would be a good example, wouldn't it, Mr. Sherwin, 


of an application in the Operating room where a 
positive air tight seal was essential? 

You can say that again, because if there is any air 
leaks, the patient can die. 

And would you use tubing, connecting tubing such as 
Mr. Isaac Jackson's connecting tube to do that, to 
attempt to achieve that seal? 

Oh, yes. 

Would you likewise take further steps to make sure 


that that type of tubing developed no leakage whatso- 


ever? 
It wouldn't be necessary. 


418 it Gone though? 


D.Sheridan, cross 
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Possibly, 


Life and death ins. * you don't want to take any 
Chances on mistakes, ‘© you, sir? 


That's right, 


Of them? 
Yes, there was one incident Of that. 
And you Simply Couldn't take a chance, Could you, sir? 


No. We immediately recalled them. 


SO one would take extra Precautions, would they not, 


I don't mean in the manufacturing Process, Sir, T mean 


They attempt to Jive it -- to make sure it is a 
real tight Seal there, 

THE Court: This Might be a good time 
to take a morning recess. We will take ten minutes, 


Remember my instructions, Ladies ang Gentlemen, 
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(After recess, the’ proceedings continued 


as follows:) 

BY MR. TUCKER: 

0. Mr. Sheridan, I wili next open a Package which bears 
the name "ventrel sump drain", and I will note for 
the record that it looks quite Similar, to thc layman, 
to the thoracic catheter, which you have just described 
to the oe Wa* this ventral Sump drain again a 
Product which National Catheter commenced to manufactur 
gomektive between when it Started business and the filin 
of this suit? 
It is possible, but I don't recollect. It is one of 
Our later items also 
And does National Catheter sell this item in compe- 
tition with Sherwood? 
Yes, sir. 
And do I correctly assume, Mr. Sheridan, that this 
ventral sup drain is also intended to drain party’ of 
the body following Surgery, and that again, this blue 
bubble lite or bullet ike configuration at the end 
is des.yned so that it can be erawn throush the 
wound witheut harming the Datient any more than 
necessary? 
That's correct, That particular catheter is used after 


abdominal Surgery for post operative drainage. 


NREL geek ras meee wen eee ee ~ 
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And the thoracic Catheter is useq following chest 


Surgery? 


That's correct, 


Mr. Sheridan, Over the years, have you personally spent 
time in Operating rooms iy working in the development 


of these Products? 

Some period of time, yes, sir. 

And about what time is that? 

Oh, I would Say off and on the last ten years, 

I have got a Package here, Mr. Sheridan and Lt 36 


Called "Ross Dennis intestinal decompression tube," 


Yes, sir. 


£tariod through the filing of this lawsuit? 

Yes, sir. 

And for the benefit of the jury again, I wil] open 
it ana lay it before them. Do 1 correctly assume 
that this Catheter is Something which is Surgically 
inserted down through the Patient's esophagus, 
Stomach? 

No. 

Explain it, Please? 

That tube is used during intestinal Surgery when the 


Patient's Stomach is Opened, and if chey have a block- 
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age along the intestines Somewhere they will put this 
tube through the Pyloric valve in through the ene 
and into the intestines, because if a Patient has any 
blockage of intestine, the flrs t thing he does is 
Start to inflate. Actually, the gas will inflate his 
intestines and actually blow him Op until’ he becomes 
extremely uncomfortable. So what they are trying to 
do when they are Putting this tube down is, they are 
trying to cleansr before the point Be Fichass od 


hopefully, if they can push it beyond the point of 


blockage, and then they won't have to cut into him 


as far as the intestines gO, cut apart the intestines. 
If they don't do that, if the intestines are all 
distended with ges, if they cut into those intestines, 
all that Stuff will just blow all over the Place. So 
that is what that tube is intended for, 

Thank you, sir. Mr. Sheridan, £ an going to show you 
this one, Now, this one is called "thoracic catheter" 
but it’ is called thoracic trocar Catheter. Mr. 
Sheridan, I am going to ask You Lf thie is. 4 product 
which National Catheter commenced to manufacture and 
sell in competition with Sherwood? 

Yes, sir. 

And this seems to be a thoracic catheter which, again, 


is a catheter for draining the chest area, as I 


(18) COURT Pr PARPTeE re 
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understand it. 


Yes, sir. 


But this one has an unusual feature? 


Yes, sir. 


It has got a metal rod, is that correct, sir? 


Yes, sir. 


What is the function of that rod? 


Well, that is used to puncture a Patient's chest from 


the outside. Usually, when a Person is involved in a 


car accident and he is thrown up against the steering 


wheel, he can break ribs and broken ribs in turn can 


Puncture the lung, and in that instance, whenever the 


Patient breathes, air is €scaping into the Pleural 


Cavity, and if this is allowed to continue, he actually 


blows up like a balloon. f mean every portion of hin, 


even his fingers and arms and head, and everything 


else. So if a Patient, if they see Signs where a 


lung has been Punctured, they will take him into the 


emergency room and they will take that Cap off that 


catheter, and the rod wiil be in the Catheter, and 


they will make an incision through the Skin in between 


Some ribs, and they will poke that tube with that rog 
in it. The roa is there to give it Stability and 


Strength, and they will poke that through the tissue 


between the ribs into the Pleural Cavity, withdraw that 
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rod, hook the end of that tube on to the end of 
another connecting tube, and also in turn, down into 
an underwater seal to allow all the air to escape 
down through the water and no air to come back until 


the patient's lug will heal. In many instances, it 


will heal by itself. | 
I think I may have asked you this, but in case I 


haven't let me. Is this also a product which National 


Catheter commenced to manufacture in competition with 
Sherwood, is that correct, the trocar catheter? 
Yes, sir, that is also one of our later products, and 


it may be after the settleme:.t agreement. 


(p.1712 1.10 -- 9.1733 1,6) 


Q. 


La) 


And you contirued to receive those royalties actually 
through to the present date? Is that correct? 
YES, Sir. 
And, Mr. Sheridan, my associate, Mr. Livingston, is 
doing some r pid Calculations. It seems that the total! 
royalties, according to our records Paid by either 
Brunswic’. or Sherwood to David Sheridan through the end 
Of 1964 amount to approximately $2.8 million. Would 
you agree that that is fair? 
I don't know, but it would sound about that. 

THE COURT: What is that ficure? 

MR. TUCKER: $3.8 mitlicn, Your Honor. 
And that would pe Pursuant to the iicensing agrcement 
which we described before, is tha correct? 


That's correct, 
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0. And for 1975, the figures that we have, which, I 


believe, were the same figures that were submitted to 


you, reflect royalties in the neighborhood of a half 


Million dollars? 


A. That's correct. 

Q. Is that consistent with your unde:standing, sir? 

A. Yes. f 
kk* | 


(p-1/17 1.1 == p.17198 1,10) 


Q. So at the time you signed the settlement agreement, 
you would either have known that the patent had issued 
Or you would have known that the patent was about to 
issue with respect to the suction tubing which is the 
Subject of this lawsuit? 

A. I would assume so. | 

0. And did you ever discuss with Mr. Jackson the question 
of whether the presence of a patent on the Naional 


Catheter clear conductive tubing would enable you to 


confidently sign the settlement ajreement in this case 
which settlement agreement contained the provision that 
we are arguing about in this court, did you ever ; 
diecucs that subject with mr. Isaac Jackson? 

No. You meanright at the time the patent was issued? 
That or prior to the time? 


Prior, yes, we had discussed it. 


; ‘ ot 
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And what was the substance of those conversations, 
the relationship between the Jackson patent and the 
language in the settlement agreement that we are 
talking about today? 

Well, we just felt our tube was different, period. 
And we did get a patent to issue on it. 

Did you agree, yourself and Mr. Jackson, once you had 
a patent issued on it, you could comfortably sign the 


settlement agreement which has the language that is 


in this lawsuit? 

Yes, sir. 

Now, you “estified,. Mr. Sheridan, that no One from 
Brunswick or Sherwood had asked if you were planning 
on marketing suction tubing with a conductive line 


running along its length, is that correct? 
That's correct. 
And may we correctly assume then that your testimony 


is that since no one asked, you didn't tell them? 


That's correct. 


en ee AERA A LAE eS et A 
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And for the year ended March 3lst, 1974, the differenc 


between National Catheter's assets and liabilities, 


according to the financial records, was $3,020,000. 


Does that sound about right? 


Sounds about right. 


Now, I have Stopped with the balance sheet for the 
year March 3LSt, 1974 where the difference between 
were 


National Catheter's assets and liabilities, 


$3,020,000, but if anything happened to National 


Catheter in July 1974 ~. 
We sold the company to Mallencroix. 


And when you Say we sold the company, do you mean -- 


I think vou testified to this in cross-examination. 
Do you mean you gave Mallencroix all of your Shares 
Of stock in National Catheter, and Mallencroiy and 

a few other shareholders, approximately 500,000 of its 


Shares? 


Yes, sir. 


And would it be fair to say that the value of National 


Catheter as represented by the Gifferent between assets 


and liabilities as of the time you sold the company to 


Mallencroix was Something in excess of $3,000,000. 


MR. ARNESS: Objection, Your Honor. 


He has been talking net worth. 


The value as an Ongoing 


ie raunms, REM CMTE re 
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business can be far greater than a net worth. 
MR. TUCKER: I will accept that. 

Do you understand what your counsel said, sir? 

Yes, sir. 

And using these figures as he has defined them, what 

was the net worth of National Catheter at about the 

time that you sold the company to Mallencroix? 

I don't recollect. 

Something in excess of $3,000,000, don't you agree? 

Yes. 

And how much did Mallencroix pay for National Catheter? 

Approximately $22,000,000. 

And that would be something around seven times the 

net worth of the company, is that correct, sir? 

They usually don't buy companies that way. They 

usually buy companies with a price earnings ratio on 

the profits they have at that year, not the net worth 

of the company. 

How would you characterize the price €arnings ratio 

of National Catheter during the year before Mallencroi 

Paid $22,000,009 for Lt? 

I don't know, I never tried to figure it out. 


AS president of the company, sir, state your best 


estimate? 


I don't ive any estimate, even though I am president 
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Now, with respect to this $22,000,000, mr. Sheridan, 
Mr. Jackson testified that he got about a million 
dollars? 

Xess, sir. 

And if I correctly recall the records that we have see 


your son Ross got about two million dollars? 


That's correct. 
And your daughter Davine got about one million dollars 
is that correct? 

That's correct. 

And that would leave about $18,000,000, is that 
COFTeEct, sir? 

Yes; sir. 

Who got that? 


Dave Sheridan. 


With respect to your relationship with Mallinckrodt, 
Mr. Sheridan, do you have a contract with Mallinckrodt 
Which contains any restrictions on your ability to 
compete with Mallinckrodt? 


Yes, 


What is the nature of that restriction, Sir? 
It means if I leave them, that I can't compete 
with tnem for 4 period of years, 


How many years is that, sir? 


I guess five years, 


6 
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(p.1786 1.2 -- p.1786 1.16) 


To mention, dr. Sheridan, with the first year in which 
National Catheter went into business and going through 
until its acquisition by Mallinckrodt, did its sales 
increase year by year? 


Yes, sir. 


And the various records to which we have been making 
reference show thatNational Catheter's sales, during 
the ten month period in 1968, were only $12,774.00, 
and that by the end of 1972, National Catheter's 
annual sales had gone to about $2,350,000.00. Does 


that sound about right? 


And has the business been what you consider a 
profitable one during that time? 


Ves, S17, ? 


(p.1787 1.12 - p.i788 1.5) 
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Now, Would you let me call your attention tothe second 

paragraph ana ask you to read that to the Ladies 

and Gentlemen of the jury, and tell me what he told 

you in that paragraph? 

"As head of Sheridan, your duties are under the 

general guidance of the marketing units here to 

Spearhead product development in the Sheridan and 

Argyle product lines. You have no other duties.' 
‘On the other hand, all people at 

Argyle other than you and your product development 


staff report directly to Ben Kliss, Plant Manager, 
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who in turns takes directions from Joe Scalisi, as 
you know.' 
Now, how many people were there at the 
Argyle Plant as of September 19th, 1967? 
Oh, I would guess, approximately three hundred. 
And how many were there in the product deve lopment 
Staff? 


Two, possibly three people. 


(p.1791 1.1 =« P4791 1.7) 


| Q Mr. Tucker asked you whether if Mr. Willman knew 
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that you were e0ing to manufacture a clear conductive 
tube and he would have signed the agreement. 

If you had known that Mr, Willman 
would complain about you making a product based 


on Isaac Jackson's Product, would you have signed it? 


No, 


(6.4792 1.23 «. Pre7Ss 1,2) 


Q 


Mr. Sheridan, once the idea of Ike Jackson's 


patent is communicated, is there any know-how 


required to Produce the Product? 
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None, no. 
When you left Brunswick -- let me follow that up 


a minute. 


Mr. Sheridan, is that because, as 
Mr. Tremblay told us, any skilled extruder, once 


6 you tell him what the secret is or what the invention 


. is, can do it in fifteen minutes or so? 
8 A Correct. 
‘ Q When you le:. Brunswick on October 9th, 1967, after 


10 having received Mr. Wtillman's let. , did you have 
7 any know-how that you had not communicated to 
Brunswick? 

No, 

Q Since you left on that day, has you used any trade 


secret that belonged to either Brunswick or Sherwood? 


16 A NO. 

7 Have you made any product since that time based upon 
4 18 any of the patents that you licensed to Brunswick? 

A No. 

19 

90 ) Are the products that you have manufactured since 

a1 that time , all either tl.incgs that you have thought 
* 90 of since you left them or that were know to and 

23 commodity products that are made by ail ~*her 

4 manufacturers, or production items that are made 

P by all other manufactu~ers? 


A These are all our own ideas. ee 
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Exhibit *"Proffer 
(p.1742 1.19 =~ 6.17435 1.16) 


MR. ARNES: Thank you, Your Honor, 

At this time, I would like to offer 
one remainirg exhibit. That is Exhibit B(t) which 
Was identified during the course of Mr. Garber's 
te:timony. 

Now, this document, I did not introduce 


at that time, because wr. Garber indicated that it was 


prior to his f0ing to work for the company. But it 
np &@ record kept in the regular course of business 
Supplied to us by the Plaintiffs, and it 4 
correspondence from Mr. Marshall to Mr. Neiman of 
the law homeoffice of Brunswick in which he talks 
about John Wiliman's clear desire and intention with 
respect to the May 2lst, 1971 settlement agreement, 
Now, Your Honor, this morning Mr. Sheridan was cross 
examined with reference to when his negotiatious 
On that started, and he indicated it was in 1968, 
I mean, he was asked questions about his intentions, 
This document which I wo'.ld now like to offer to 
Your Honor, 1s the best evidence of what Mr. Willman's 
intention was, Stated from his own Counsel and in a 
record kept in the regular course of business, 
THE COURT: Are you familiar with that? 
MR. TUCKER: Yes, sir, We make objection 


to it. If Your Honor would care to read the document 


to 
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five. I will ask then to be heard. 

THE COURT: (Looking at Exhibit) 

THE COURT: All right. 

MR. TUCKER; May I take it, Your 
Honor, while I address myself to it? 

THE COURT: I don't understand all of 
it, but are there only parts of it thet you object to, 
Or all of it? 

MH. TUCKER: No, we object tovall of 
it,period. It was written three years prior to the 
settlement agreement which is the subject of this 
jawSuit, and 1t does not, as one might infer from 
wnat Mr. Arnes said, explain the meaning of the May, 
1971 settlement agreement. That is point number one. 

Point number two: they have had this 
document for an ample time to obtain whatever 
probative evidence might be available, and to simply 
produce a document unexplained by which one Brunswick 
emp loyee purports to state the desire of a second 
Brunswick employee is, in our judgement, of no probative 
value whatsoever. The thing is fuli of ambiguities which 
night cal) for proper explanation. At the eve of 
trial to put us to the decision of bring out Mr. Ken 
Marshall in order to have to try to explain away this 
document is, I think, unfair to us. 

Mr. Garber stated that the document 
waS written long before he came to the company. Ke 
stated also that he cannot identify it. He dia not 


identify the document except tu state that it appears 
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to b- a document from our files, which we do not 281 


dispute. 


Incidently, I have one other cuojection 


also to make known to Your Honor. Finally, it dves 
not purport to be a document kept in the regular course 
of business. It purports to be a memo in which Mr. 
Marshall tells what Mr. Willman's desire is. They 
had the document when Mr. Willman was here to testify. 
They could have called this document to the attention 
of Mr. Willman and askea whether the document 
correctly and accurately reflected what his desire 
was. Mr. Arnes Says this is the best evidence of 
Mr. Willman's intentions. 

I respectfully submit that is just 
absolutely incorrect. On that basis, I object to 
the document. 

THE COURT: This seems to be serious, 
I will reserve on it, We don't need this right away, 


do you? 
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Transcript of April 16, 1976 
Interrogatory Proffer 
(p.1854 1.25 -- p.1855 1.19) 


MR. HENSLER: Number 19: "Does 
Sherwood contend that the conductive line 
tubing manufactured by National Catheter and 
Sheridan infringe ; ce coe owned by or 


licensed to Sherwood?" 


And then it goes on to request the 


3 oe 
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6 282 factual basis for the contention if the answer 
7 is yes, but the answer is no. | 
8 THE COURT: No, I think in regard to 
4 those, and we did discuss it up here at the 
10 Bench outside of the Court Reporter being 
| present, and I think I do state now for thie 
; 42 Hl record, that these are contentions that are 
; 13 requested. In my experience and my judgment, 
14 4 I don't think that they should be given to this 
15 jury. 
16 MR. TUCKER: And we note formally an 
| 17 objection so the record reflects our own 
18 objection to Interrogatory Number 19, 
19 THE COURT: I sustain it, 
kkk 
Exhibit Proffer 
{p.186) 1.5 --— p. 1863 1.9) 
3 | MR. ARNESS: Your Honor, yesterday . 
4 |} aekee the Court to iatroduee mibie ar and | 
: 5 think you reserved ruling. 
] THE COURT: I am inclined to sustain 
7 the objection on the Rule 402. You may state | 
3 8 your position further for the record, In my 
23 9 judgment, it is something that could lead to 
10 confusion, Jt may be relevant on some things 
2 that have passed, but I don't know how relevant 
12 it is to the issue we have as I view it in this 
13 


settlement agreement that was made in 1971. 


14 This Letter was written in 1968, But if you 


semen me iin 
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can, because I do think we spoke about this same 
type of problem. But you can state it again. 
MR, ARNESS: Thank you, your Honor. 
I don't know whether we stated it in the 
presence of the Reporter or out of the presence 
of the Reporter. I will repeat it briefly. The 
basis of our position is at about three parts. 
One, Mr. Sheridan was asked by Mr. Tucker on 


cross-examination with respect to when the 
® 
negotiati®ms for the 1971 agreement commenced, 


want to express your position, Mr. Arness, you 283 
He brought out, elicited, that that was in 1968. 
He was asked questions about what his position 
was at that time, what his intentions were, 
This document is directly relevant to that area 
which was opened up by Mr. Tucker, Moreover, 
this is a communication between Mr. Marshall, 
who is Mr. Willman's direct subordinate and 
second in command to the lawyer who has already 
been identified in this record of Brunswick, It 
shows that Brunswick -- 

THE COURT: Is that Mr. Neiman? 

MR, HENSLER: Yes, 

THE COURT: Isn't he the man who is 
going to testify? 

MR. HENSLER: No, that is Mr. Nebel, 


THE COURT: How do you speli that? 


MR. HENSLER: N-E-B-E-L, 


a 2 H 5 ‘ . , . $e ig 7 y wees 
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Mr. Neiman has been identified as the 
counsel for Brunswick. Now, this shows « 
combination, and we use the word, of our con- 
spiracy between Sherwood and Brunswick. It 


also shows the tension that those corporations 


- had in 1968 with reference to the formulation 


of this agreement, which intent is shown clearly 
by this document to relate to the patents and to 
an attempt to extend the patents which, of 
course, is the bullwork and framework of our 
contention both in the defense of Plaintiffs' 
action and in support of our counterclaim in 
this case. 

MR. TUCKER: Your Honor, [ fully 
stated my position yesterday on the record. 


THE COURT: All right. | will sustaia 


the objection. 
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Transcript of April 19, 1976 
Colloquy Between Court and Appellants' Counsel 


(p. 2111 1.12°-- p. 2440 1.35) 


2 THE COURT: What evidence do you have 


IS in this regari tiat there was an anti-trust conspiracy 


RSE NS ges 


and a monopoly design? 


ra] 
=. 


. MR. ARNES: We have abundant evidence 


Ws of that, Your Honor. 


. THE COURT: Tell me some or it, 


” MR. ARNES: Finc, all right, f 
19 | THE COURT: Those are very ponderable | 
20 principles of law, and an anti-trust case ig 

21 excepticnally difficult as a proposition to prove. 

a2 MR. ARNES: Well, Your Honor, I know 

23 you would permit me, just as an aside for a moment: 

a ¥ know everybody says that, but it is my experience 


a that there is one Opinion in anti-trust law, and 


- ° 
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that is the Doctrine of Reasonableness, and when 
you say that, you have said almost everything 

there is to say about it. You can find all kinds 
of anti-trust cases saying what you want to. But 


the Doctrine of Reasonableness is what the Courts 


pay attention to, 
Here is our anti-trust case: number one, 

it has to do with Section one, alleged Section one 
violations, and what do you have to show. There, 
tnere was a contract or a combinntion. Let me stop. 
There certainly was a contract. A contract attempting 
to impose a restriction on Sheridan and National 
Catheter. 

Now, the Plaintiff said grown men 
can get together, in their paper, and they say 
in their paper, and if their ideas are open, they 
can contract. 

Your Honor, the Supreine Court said 
that you cannot use the Doctrine of In Pari Delicto 
as a Defense in an anti-trust case. 

Well, that is the Supreme Court of 
the United States. They cannot argue, as they 
have in their briefs, that because Sheridan has 
his eyes wide open that he cannot raise a contest 


as to this contract. 


nen 
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The Supreme Court says that the public 
interest is of paramount concern, and In Pari Delicto 
will not be applied as a defense. 

Now, there has to be a combination, 
also. Your Honor, just to show you how far off we 
have gotten in our thinking on this case -- 

THE COURT: Where is the combination? 
That is what I can't find. 

MR. ARNES:. The combination is this -- 

THE COURT: You have a clash of 
Strong personalities, and Woolman and Sheridan, 
and I heard both of them here. 

MR. ARNES: Surely, but that had nothing 
to do with the legal issues. The legal issue com- 
bination is this: Brunswick had a license to use 
Sheridan's patent. Sheridan never licensed Sherwood. 
Brunswick and Snerwood combined to use the Jatent 
license, and they combined to enter into a contract 
to impose the restriction on Sheridan and National 
Catheter. 

THE COURT: Didn't Sheridan work for 
Sherwood? 

MR. ARNES: Never. That is the point. 
That is the point: never, never. There are iwo 


things that Your Honor has mayte not focused on here: 
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one is that Sherwood’ never even came into existence 
until two months after Sheridan was fired. 

Secondly, National Catheter. one of 
the Defendants in this case, and a Plaintiff in the 
anti-trust case, has never had any contractural 
relationship with Sherwood or with Brunswick, 

Now, Your Hono-, Mr. Tucker, before 
we left this Court last Friday in making -- he did 
not make his motion in full, but he Said, Your Honor, 
in addition to the papers, he had another matter to 
raise, and that was that Sheridan hadn't proved any 
damages, 

Well, Your Honor, Brunswick hasn't proved 
any damages in this case. Brunswick never even had 
anything to do with this case af be December, 1967, 


and yet they are presenting the case. And so it is 


30 apparent that even in thet papers they put down, 
and I made a note of this: they put down Sherwood's 
claim. Well, they haven't proved any damages in 
Brunswick's part. Here there are two separate 
corporations, one traded on the New York Stock 


Exchange and the other traded on the American Stock 


Bachange. Aud we have been treating them as tnough 


they are one. And thus far, in the remarks that 


assess $$ ss & 


were made, I am afraid that Your Honor has thought 


of them as one. 


to 


THE COURT: Where did the evidence 


come that they combined, and conspired, no matter 


who he worked for, 


to impose an unreasonable restraint 


wa 


on trade in this particular article? 


6 


MR. ARNES: They combined because 


Brunswick had the license to use the patent, and 


they combined to tive Sherwood the right to use 


the patent. Then, they both joined in the agreement, 


with the agreement of May 28th, 1971. 


Now, that is enough combination -- 


THE COURT: There is nothing illegal 


about that agreement? 


MR. ARNES: Not if you interpret it 


the way that we have, and in support for our motion 


for a directed verdict. 


THE COURT: That agreement could be 


construed not to restrain anybody. 


MR. ARNES: Absolutely, and then their 


case would have to fall immediately. 


But if it is'construed -- if it is 


construed to -- let me go back just one second and 


I want to show you something very interesting in 


this case. 


Brunswick had a patent that was given 


Ca me 


5 


6 


to it under the license agreement to make Dave Sheridan’ 


conductive tubing. They made it, and Your Honor saw 
Exhibit four, what it was. 

Now, in December,. 1°57, two months 
after Sheridan was fired, Brunswick «ives, apparently 
gives Sherwood the right to use it because from that 
point on, Sherwood made ‘se product. Now -- 

THE COURT: Dian't he continue to get 
royalties? 

MR. ARNES: Yes. 

THE COURT: Sheridan. He knew that 
Sherwood was making the product? 


MR. ARNES;: Yes, he did, but let me 


go further. He did, and there is nothing before 


-~Your Honor contesting the license agreement or the 


royalties. 
THE COURT: That is a serious point. 
MR. ARNES: That is one thing that 
the parties have never quarrled about. But Sherwood 
is making the product now. Okay. Now, when the 
first iawsuit was filed before Your Honor, it is 
a very interesting matter: the first count of four 
counts in the complaint was the only one dealing 
with the employment agreement. And in that count, 


Brunswick was the only Plaintiff; Sherwood was not. 
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May 28th, 1971. 


Sherwood asserted only interest as far as the original - 
the only interest in the continued use of the patent. 


Now, they settled that case, and in 


THE COURT: [I thought they settled 
it, and they did. 

MR. ARNES: Sherwood's only interest 
and only claim asserted had cc do with the patent. 
Sherwood did not have any interest in the employment 
agreement, and never did; only the patent. 

Now, what happens? They have two 
sections in the agreement: one, they say that they 
bind Sheridan not to infringe the patent, Now, we 
have got stipulations in this regard that he did 
not do that. 

The second section is 5-b: now, 
if you interpret it the way we say Your Honor must, 
then, they are -- they can make any product as long 
as it isn't similar to the one -- to the product 
that they were making under the patent that Sheridan 
licensed them, 

But if you interpret it the way they 
have, and the way they did -- Woolman was in this -- 
and the way they did when they filed this lawsuit, 


then it is a clear attempt to convert the patent 
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license for the conductive tubing that Sherwood had, 
and claimed in the first lawsuit, to protect not 
only to make that product but to preclude any other 
product that was related to that product line. 

Now, that's where you get to the patent 
misuse cases, Any agreement which has that affect is 
a per se, section one, anti-trust violation. 

Now, Your Honor, I need no more than 
the papers that Plaintiffs'have filed in this case 
to demonstrate to Your Honor two things, and I also 
have a fall ba position, but I think that from 
these papers I can demonstrate to you that we are 
entitled to a directed verdict as a matter of law: 
and that we are entitled, as a matter of fact, to 
a directed verdict in an anti-trust claim, but I 
certainly can prove that if that is not so, that 
there are factual issues which must be determined, 
because it is the intent, and it is the meaning 
and it is the purpose, and all of those things, that 
are the defenses that they raised, you see. 

If they are going to achieve that, i 
that is not per se, then they have to get into 
the Reasonableness Doctrine and the intent and the 
purpose and all of that are factual issues which 


they have got to satisfy the jury on, or we do. 


US. COURT REPORTENS 
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Now, let me just allude to their papers 
to show you what we mean, Your Honor, and [I am going 
down, because I went through the papers very carefully 


this weekend, as I know Your Honor Cid, but I picked 


out the issues trat they have raised, and to show 
Your Honor how they must fit into either a directed 
verdict for us, or a jury question, 

First of all: you cannot use the 


Doctrine of In Pari Delicto. I have stated that. 


Now, in their papers they say that 


i} i they must demonstrate the reasonableness of the 
12 | non-compete agreement. Inherent in that is that 
| 13 if it is not reasonable, it is bad. Then they say 


in their response to our know-how, and the non- 
compete memos, they say, that the provision is not 
included for the purpose of fostering monopoly. 

Well, that is a fact question. They 
Can't say it and make it true. 

Then they say that it was reasonable 
in subject matter, time and scope. If that is 
relevant, that 1s a fact question. 

They say there is n* ‘dship on 
David Sheridan and they point to the fact that 
he has made so much money. But they have forgotten 


that if the agreement is valid, that you look at 
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it from the four corners, and he would not have 
been permitted to do these things that he has 
done. You look at the agreement, and it is four 
corners to de’“.ermine whether it is valid or not. 

Sheridan ignored it and he did fine, 
but that is not the test of whether it is in on 
its four corners to constitute a hardship, but 
that is another factual question. 

The public interest they say is 
paramount, and agreement cannot be sustained unless 
the public interest is served. What is the public 
interest? And isn't that a factual issue? 

Now, they say that there is a public 
policy that would sustain the settlement agreement. 
But, Your Honor, that is a policy of the law, to 
settle private disputes. The policy of the law 
in the public interest in this case lies in the 
T-etrine against non-compete agreements unless 
they serve reasonable and legitmate purposes, and 
the doctrine of public policy again permits anti- 
“rust in restraint of competition. 

Now, they claim that David Sheridan, 
in signing the agreement, acknowledged that the 
restrictions were reasonable. That is an illegal 


argument, Your Honor, because the Supreme Court 


\ 
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Says that you cannot make it. That is the In Pari 
Delicto. 

They say that whether it is necessary 
or warranted is an issue. Well, if it is necessary 
or warranted, that is for the jury to determine. 

Then, they say, and this is where 
they really get off base, Your Honor: they say 
that what they really acquired in 1960 was Sheridan's 
inventive skill and technology. Your Honor, y: . 
have had a reluctance to get into that in this case, 
and you have excluded evidence, and you stated it is 
transcendent, but let me show you what they acquired 
in 1960, because they could never acquire Dave 
Sheridan's rank. What they acquired was the assets 
of the business, and whatever goodwill was attached 
to it, and they have admitted in their position that 
it did not have any goodwill. It was only worth 
$100,000.00, and just barely starting up. They 
can't use that, the acquisition of the business, 
and it is necessary to protect its goodwill on 
the restrictive covenant that they impose eleven 
years later. 

Now, so they say, they say that they 
acquired what else? They acquired a license agreement. 


They have not contended that Sheridan violated the 
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patent license agreement, and nobody else has. 


Next they say they acquired his know-how. 
They had an employment agreement under which Sheridan 
was to divulge his know-how. But that is where they 
are off base. Know-how, Your Honor, is that information 
which is to be conveyed along with a patent, or somethin 
else, to help somebody understand it. Once it is 
conveyed, you have complied with your contractural* 
agreement, and as long as you are employed, you have 
a continuing obligation to give your employer the 
benefit of your skill and your faithful service. 

But once you are fired, or once the 
employment ceases,for whatever reason, they do not 
have any right to say that whatever you do from that 
point on is theirs. You didn't buy the know-how, 
that is not know-how. Know-how 13 the obligation 
to reveal what you Know at the time. 

Now, we -- 

THE COURT: But to keep me clear 
because at times it is confusing: you have paragraph 
5-b and I am sure that Mr. Sheridan.entered into 
t hat contract, and when he did you were his lawyer 
at that time? 

MR. ARNES: Yes. 


THE COURT: And you read that, and it 
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had some mention, and it was directed to a particular 
conductive line tubing manufactured up to 1969 and 
they said we don't want you to manufacture, sell, or 
use that, and you agreed to that, and I don't understand 
where the great problem is. 

MR. ARNES: We agreed to it, and we 
Still agree to it. 

THE COURT: There must have been some- 
thing, or you would not have Given this $100,000.00? 

MR. ARNES: Well, the $100,000.00 
we have heard a lot about that too. The $100,000.00 
was broken up $35,000.00 for back salary that he was 
owed if they had terminated at the date that they 
could have, and instead of precipitously. 

Part of it was for damezes because 
they used his land and did not pay him. 

THE COURT: I heard that, but wasn't 
that paragraph aimed at one particular objection 
and said we don't want you to make anything similar 
to this? 

MR. ARNES: Well, Your Honor, -- 

THE COURT: I mean outside of his 
Know-how aad all of theother things, and we don't 


want you to make this, and that is what our dispute 


is about. 
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MR. TUCKER: Well, in our catalogue 


ho 


of February of 1969, he did not say that if Isaac 
Jackson invented a new and better tube that National 


Catheter would not make it. 


wn 


THE COURT: I don't think that he did, 
either, but Isaac Jackson came along in 1972. 
MR. ARNES: Yes, but moreover and more 


importantly there isn't a single bit of evidence in 


this case that David Sheridan had anything to do with - 
making the product that National Catheter Company makes 
now. 

What is has made on Isaac Jackson's 
invention and his patent, plus the know-how that 
he entered into the record of their own testimony 
that any competent extruder can do it in fifteen 
minutes, 
v THE COURT: I heard him testify that 
| Mr. Sheridan was of some assistance to Jackson, 
and without question, 

MR. ARNES: No, Your Honor. Let me 
refresh your recollection. 

THE COURT: He testified that he 
thought it was a good idea. 

MR. ARNES: But that was before May 


28th, 1971. The patent was issued on May 25th, 1971. 
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The only factors in this record 


is what he did before that. 


Now, I want to call Your Honor's 


attention -- 


THE COURT: But it is an interesting 


point for me and I don't know whether the jury was 


affected by it, but they had the patent three days 


before they entered the agreement, and there was 


no discussion at all about it. 

MR. ARNES: They never asked him. 

THE COURT: But I Suppose that that 
was his position. 

MR. ARNES: Whatever it was, there was 
nothing in the agreement that he had to divulge 
anything that he was doing. 

THE COURT: That seems to be part 
of the business world at times. 

MR. ARNES: Well, Your Honor, they 
didn't tell him a lot of things. We had evidence 
in the record, why didn't he call Woolman? Well, 
Woolman fired him without calling him, too. 

THE COURT: You say that. I know 
that they are strong-minded people, and they 


disagree. 


MR. ARNES: Let's get away from the 


to 


on 


6 
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personalities, because the legal issues are what are 
important now, and the personalities don't have anything 
to do with that. 

But there is no evidence in this record 
that David Sheridan did anything after that May 28th, 
i971 time. Now, if Your Honor will look at this 
agreement it says from this day forward he shall not. 
It doesn't say anything about what he might have 
done before that. 

Now, there isn't one Shread of evidence 
in this entire record that David Sheridan did anything 
after May 28th, 1971, when he signed this agreement 
and bound himself not to do anything. Even if you 
took into view that that was enforceable which we 
say it is not, because even if a party voluntarily 
enters itself into an agreement that extends the 
patent, the law says it won't be enforced because 
he can't agree to that. 

But even if that was not so, Your 
Honor, you have a record here that is devoid of 
anything that he did after April 28th, 19-- no, 

May 28th, 1971; absolutely devoid. 
Now, to get back, now; they say 


that they have the obligation to demonstrate | 


that this is reasonable. All right, now, Your Honor, 


they have raised the question of ancillary restraint. 
In order -- thatis theonly way that it could be 
reasonable because otherwise unless it is attached 
to something, it gives legitimacy, and then it is 
wrong. 

What is it ancillary to? Could it 


be ancillary to the purchase of the business because 


that was in 1969, and there wasn't any goodwill to 


protect, and that is the only thing that you have 
an ancillary restraint attached to the sale of the 
business, and that is goodwill. They sold some 
machines, 

It couldn't be an ancillary restraint 
as far as the employment agreement is concerned 
because Sherwood wasn't a part of the employment 
agreement. Sheridan was never employed by Sherwood, 
Moreover, they fired Sheridan, breaching that 
employnent agreement, and that is out, unless Your 
Honor wanted to submit that to the jury, and I 
don't see how we can because we have restricted 
the evidence on that. 

Now, what is it ancillary to? It 
is ancillary to a settlement agreement? No, it 
can't be because McCullough, and the United States 


versus the National Lead involved settlement agreements 
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and the Courts struck them down and said you can't 
color and make right an anti-trust violation or 
an unfair restriction just by saying it is a part 
of a settlement agreement. 

So what is it ancillary to? If Your 
Honor is going to swallow the story of ancillary ! 
restraint, you have to make them say what it is 
ancillary to. 

THE COURT: I don't know whether I 
have swallowed that, but I am looking for the | 
evidence that supports your counter claim. I am 


honest enough to say that I reviewed it carefully, I 


and I was surprised that I count six witnesses or 


each side, live witnesses, and we had depositions 


and arguments, and I don't know why it took so long 


either, after I counted the six witnesses. 
I have seen the testimony, and I 


have the yellow sheets to prove it. 


19 I don't find evidence here. | 
20 MR. ARNES: Well, here is the evidence. 
21 There is a contract -- 

22 THE COURT: We can have a look at 

23 


the legal theories and the allegation, and the 
case law, but we need evidence here. 


MR. ARNES: Would you take a minute 
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and think with me in terms of what it takes to prove 


a Sherman Section one violation, and that is all it 


to 


3 takes. 
! 4 THE COURT: I have been around then. 
| 5 MR. ARNES: I know. But,Your Honor, 
| 6 I think I might be helpful. It takes a combination 
| 7 or a contract. It takes a purchase to extend the 
8 patent beyond the protection of the patent. If it 
9 is -- well, it takes reasonableness and it has to be 
10 reasonable. And then it has to have the effect of 


restraining competition. 


Now, we have all of those here, all 


13 of those elements, and what possible elements could 
14 be lacking? I don't care if you say it is inconclusive 
1s f proof, and perhaps there is none. But there are 
16 elements in this case that the jury could find that 
7 there was a contracting restraint of trade, that its 
18 purpose was to extend the patent license to Sherwood 
” under which it was making Pee. Cle and that it is 
: » unreasonable because it went beyond the legitimate 
3 p | purpose of Sherwood to use that patent. 
, a 2 Now, those are factual issues that 
4 ® the jury could determine in our favor. 
‘oo ee Now, how about Section two? What 
2g | ® do you need? You need to show there was a relevant 


ee Er SSS NAA teen + <-ecenametmneanen erate 


1 
| 
ti 


9 
“ 


304 


market. Now, Your Honor, whether you believe it or 
not, conclusively is beside the point. There is 
evidence in this case, without any question, that 
there is no product reasonably interchangeable with 
clear conductive line tubing for the purposes for 
which this is employed. 

THE COURT: I don't know. There was 
the old black that they started with, but you could 
not see through it. 

MR. ARNES: Every witness in this case 
Says it is not suitable for operating use today. 
Everyone testified on that, said that. 

Now, Your Honor may not believe that, 
but the jury could believe it because it is a 
factual issue as to whether they are reasonably 
interchangeable, 

Now, the next thing you need if 
the purpose was to extend the patent monopoly, 
you don't need to go any further. But as to 
intent, if there was a monopoly created, or if 
the purpose was to create or extend a monopoly 
then, you got an issue for the jury. 

Now, what is the evidence on that? 


The evidence is that they enjoyed a patent 


monopoly up until Dave -- December 1972 when that 


to 
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was when the American Hospital Supply then began to 
deal with National Catheter Company. Up until 
that time they enjoyed the monopoly. 

Now, wasn't their purpose, when they 
imposed this restraint, and wasn't their purpose 
when Woolnan called to extend that monopoly or 
create it? That is an issue for the jury. 

Next, you have to show if you cannot 
Show monopoly, you have to show that they intended 
to do it. You need a Specific incent and purpose 
and danger cf probable success. 

THE COURT: But you have isolated 
instances,’ and you have Woolman calling up Smith, 
his friend where he used to work, and American 
Hospital supply, and writing a couple of letters, 

MR. ARNES: But you have something 
here that you don't have in most cases. You have 
evidence that not only we don't need to show a 
danger of probability of success. We show that 
they did succeed for nine months in keeping the 
product from mass distribution. They did succeed, 

THE COURT: That is questionable, 
under the evidence. 

MR. ARNES: Maybe it is, but it is 


in the evidence that they were going forward in 


'tEPORTERS 
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June of 1972, and delayed until March of 1973. 


Now, the jury could believe that that 


delay was caused by John Woolman's calls. 


is concerned, you do not have to show a dangerous 
° Probability of success there, But you have to show 
that -- that is only one of them if they monopolize 
or attempt to do that, you don't have to get into the 
conspiracy, but again you have Brunswick and Sherwood 
combining to attempt to exclude competition from th 
relevant market. 

Now, Your Honor asked a question at 
the beginning of this trial, and we answered it, that 
ap-arently a subsidiary , for the purposes of combinatio 


are two separate companies. Now, in the Supreme Court 


case .f Permolite, which I believe we cited to 


Your Honor, the Court -- the Supreme Court clearly 


Stated that, and said if they chose to do business 


in two separate corporations, they accept the 


consequences that they can be held to be a combination. 


THE COURT: I have refreshed myself 


on that one, 


MR. ARNES: Now, those are our anti- 


trust counts, We also have common law counts here, 


The two common law counts of contract interference 
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Now, as far as a conspiracy or combination 
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which I have admitted to Your Honor, the only contracts 


that were actually interferred with were the two 


purchase orders, but they were clearly Suspended, 


and breaches, 


Then, you have a business relationship 


under which the Defendant, and again, the jury need 


~) 


not accept every bit of the testimony, but the 
testimony here was that they were going forward 
with a business relationship ac early as June of 
1972, and they didn't @° forward with it until 
March o1 1973, and then they did, which is good 
evidence that would have Carlier, if they could 
have, and we have shown the business relations'iip. 
Now, the question is: was the 
interference with it Justified or warranted, and 
was it done with an attempt to -- with the intent 
to interfere and disrupt that business relationship? 
Your Honor, the jury can go either way on that. 
Now, the restatement section 768, 
Says that on the question of reasonableness, that 


it might be reasonable for one to protect his 


business interest if the actor does not intend 
to create or continue an illegal restraint of 


competition. 


Now, the jury should certainly find 


here that Woolman's puspose in calling was to keep 


i) 


National Catheter Company from competing with 


Sherwooe. And they could find that the -- that the 


positicn taat Woolman was trying to protect was one 
based upon an improper extension of the patent. 
Now, the restatement of 76€ is 
Similar with respect to the interference with 
business relationships. 

Now, as far as our unfair competition 
count is concerned, again, Your Honor, I am not 
saying that that 1s over whelming, but the issue 
now, when you view it is: have we established a 
prima facia case, and if you view everything -- 

THE COURT: You seein to be saying 
the same thing as count two and three. 

MR. ARNES: Count two and three, I 
agree with you, Your Honor, are almost identical. 
Count two is a contract and breach of a contract; 
count three is similar, but based on 766, the 
restatement having to do with contractural 
relationship, and not necessarily a contract breached. 
They are otherwise an almost identical concept, but 
we had to deal with both business relationship, 
and with contracts. 


Now, as far as unfair competition is 
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concerned, if you view the evidence most favorable 


in she light of my client, which on the motion of 


a directed verdict we hope, we still want: you have 
the question of whether Woolman's calls a) letters 
were reasonable on the basis of what he knew, or 
Should have Known, which is the torte concept. 

Now, he hes testified that he Knew 
that American Hospital Supply either had or was 
about to purchase the product. He said that he 
called Dutch Schmidt before he checked with his 
patent Counsel, before he checked with anybody, 
without finding out even though the product right 
before him was labeled with a separate patent number, 
and on the basis that he had thought if they made 
any conductive line tubing, no matter whether it 
was different or not, it was a violation of the 
agreement. 

Your Honor, a man cannot act ff the 
top of his head in a callous disregard of the rights 
of other people and claim it is reasonable. 

THE COURi: That was one man that 
said that. | 

MR. ARNES: But he was the one that 
did the act. 


THE COURT: One individual said it. 


NS 
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MR. ARNES: And he did the act that 
we complain of, that triggered the whole thing, 

What he should have done, what he 
Should have done if he really wanted to protect 
a legitimate business interest is make an inquiry 
find out what is involved, and make an assessment 
and get an opinion, and then if he felt justified, 
do it, but he did not do <hat, and the evidence is 
that he popped off and hit them right where it hurt. 

Now, the jury can conclude whether 
that is reasonable conduct or not. I don't know 
whether they are going to conclude it was. But I 
know that at that time he knew, or should have known 
that he was interferring with an attempt by National 
Catheter to compete with his business, and he was 
doing whatever he could to shut it off. 

Now, the Court we just think cannot 
presume that the jury would conclude né tessarily 
that he acted with reasonableness or justification. 
Nor can we postulate to the Court that we on that 
issue think that it 1s something that is conclusive 
in our favor, et cetera, but that is a jury issue. 

Now, as I pointed out, Your Honor, 


Brunswick, we clearly are entitled to a directed 


verdict against Brunswick. They have proven no 
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damages in this case, They did not manufacture this 


product; they did not lose anything; there isn't one 


element of evidence in this case that showed that 
Brunswick was damaged at ali. 

Their brief, as I pointed out, they 
Call it 'the Sherwood Claim.' Now, also I think, 
Your Honor, that there is no evidence in this case 
that any legitimate business interest was attempted 
to be Protected here, The only thing that they were 
trying to do was to -~ let me put it this way because 
it isclearer in my mind: what they had a right 
to do after October 9th, 1967, when Dave Sheridan 
was terminated, was to continue to manufacture the 
Product under the licenses that Sheridan had granted 
to them, 

Now, they did that, and the evidence 
Shows that they progressed every year after that, 
That is conclusive evidence, I think, that they 
didn't need Dave Sheridan, They had his patent, 
He had already delivered his know-how, they were 
making it, and they continued to make it. 

Now, there has not been any interference 
with their right to make the product that they were 
entitled to make. 


But now, in 1972 comes another 


2138 


product that they are not entitled to make, and they 
. or their efforts are all directed to Stopping that 


3 other product, They have no right to do that. 


4 THE COURT: What if Dave Sheridan went 


5 out and made the exact product, Plaintiff's Exhibit 


6 four? 

u MR. ARNES: Then, Your Honor, we would 
8 have a situation where we would have a clear patent 

9 infringement, and they would bring the case, and 


I don't know of any defense to it. But that it -- 
that is what they had. Yhat was all that Sherwood 
12 had, was a license to make the product based on the 
13 patent, and they could protect that to Kingdom Come. 


M4 That is why, Your Honor, we have heard 


15 So much evidence in this case or tried to, about 

16 the fraility of Jackson's patent. Well, Your Honor 
V7 has accepted a Stipulation that a patent is prima 

18 facia valid until it is attached ~~ 

19 THE COURT: From my experience they 

20 are frail, and you know that, too. 

ai MR. ARNES: But I know Your Honor well 


enough to know that as an experienced judge knows -- 
THE COURT: The percentages are 


very high that the Courts declare most of them 


invalid. 
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MR. ARNES: But an experienced judge 
knows that if there is a prima facia validity that 
Your Honor will give the credentials unless it is 
attached. They could have filed dn 1971 or 1972, 
and they found out that Isaac Jackson got a patent, 
and action *o declare it invalid. But they didn't 
do it, and it is valid right now, in the eyes of the 
law until somebody attacks it and it is as valid as 
theirs. Nobody has ever attacked that Sheridan patent 
that was issued back in 1960 or 1961 or 1962. 

But if somebody did, it would not be 
declared invalid. That is not an issue. Your Honor, 
we cannot engage in that kind of speculation. 

THE COURT: I don't think that it is 
an issue. We are talking about a lot of things thet 
are not issues, and that is the difficulty in getting 
our minds on what our problems are. 

MR. ARNES: Well, our problems are, 
Your Honor, and as I started to say earlier: when 
you look at the pleadings that the Plaintiffs, them- 
selves have filed in this case, you can see what 
the problems are, because every time they fashion 
an argument against ours, against our thrust, we 
come up with something that depends upon a factual 


finding. 


Now and then they make a motion of 
a directed verdict. 

Now, Mr. Tucker said earlier that he 
has difficulty formulating the argument as to why 
a patent misuse can't be from something other than 
an attempt to use the patent. The reason you can't 
is because that is not so. Your Honor, the patent 
misuse is involved in any agreement that has as its 
purpose getting around the immunity and the limited 
profession that the anti-trust laws gave to a patent. 
And the proof of that pudding is that these misuse 
cases involve many times the McCullough case and 
the Compton case did, and the Indianhead case did, 
which we have cited to Your Honor: a contention 
that the inventor cannot expand the use of his 
patent. 

Well, no one could possibly say 
that any one used the patent leverage against the 
inventor to compel an agreement. That is where 
Mr. Tucker cannot formulate the argument. 

When he says that the only time 
that you can prevail upon a patent misuse theory 
is when you try and use the patent wrong and he 
is just wrong and he doesn't have any legal 


support for 1. 


Court's Opinion Granting Directed Verdict 31 6 
(p. 2251 2.93 4. B. 2159 1.321) 
THE COURT: I am ready to make my 
decision, and I am sure that I will disappoint 
Mr. Arnes and Mr. Hensler, 
But I have reviewed the evidence 
Carefully, ana I an a Judge that always looks for 
evidence to Support allegations, Otherwise [ am 
not Satisfied, 
But uSually when I have a Jury, and 
it has always been my custom, and rarely have I 
ever directed a verdict and taken certain issues 


away from a Jury, and that comes from the experience 


of knowing that the Court of Appeals, Second Circuit, 


exercise of Caution, would be unjustified, and 
unfair: to the Plaintirr, and contrary to the interests 
of Justice, and contrary also to the firm Conviction 
that I have in my mind that three counts of this 
Counter claim have not been proven to the extent that 
they Should Stand, and that the motion for a directed 
verdict should be Sranted in this regard, 

The counts that I am Going to grant 
the motion for a directed verdict on are the counter 
claim counts, Count one, and that is the anti-trust 


Count; Count three, which is the interference with 


business relationship; and the unfair competition 
count. I am going to let Stand, because there is 
Some evidence, at least to my Satisfaction, that 
there was some testimony about interference by 
Mr. Woolman with the purchase Order, and the calling 
of his friend, Dutch Schmidt of the American Hospital 
Supply Corporation. 

So I have framed several questions in 


regard to that, and I do want to say that the case, 


as I viewed it, of course, is complicated because 


it comes in the middle of much other WOrkK, but I 
went back to Something that I did in 1952, and 
I stated in a case, and it was an anti-trust case, 
that the proof of the Plaintiff is so meager on the 
ultimate issueable facts that mere Speculation would 
be allowed to do duty for probative facts, even 
though allowing the most reasonable possible 
infe rences to be drawn for the Plaintiff from its 
evidence, 

I stated that at the end of the 
Plaintiff's proof in this particular case, and 
that phraseology was set forth in the opinion of 
the Court of Appeals, Second Circuit, when it 
affirmed the dismissal. 


That case is Syracuse Broadcasting 


bh 
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Corporation, against Newhouse, et a] » and it is 

349, F. 2D, 683 ana that is page 683, 
Firat, { checked the law again, to 

find out what you need for this important decision 

Of a directed verdict and to sie questions away 

from a Jury, and the test that I find is most approved 

now is one in the Second Circuit, and it is used by 

Professor Wright in his textbook, and it Says this, 

and this is the test that 1s recommended at least 

for our Circuit, that Simply stated it is whether 

the evidence is Such that without weighing the 

credibility of the witnesses, or otherwise considering 


the weight of the evidence, there can be but one 


conclusion as to the verdict reasonable men could 


have reached. 
Now, that case is Simblest against 
Maryland, 427 Maryland, F.2D, and at page four, and 
that is Second Circuit, 1970. 
So with that test, and my Screening 
of the evidence, it is my judgement that the motion 
for a directed verdict of these three counts in 
that counter claim must be granted. 
To get down to some of the factual 
things, at least that impressed me, I find the 


restraint in the settlement agreement, and that is 


9 
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the section of this dispute, was an attempt to have 
wording in provision five B to restrict Sheridan, 
and National Catheter from manufacturing, using and 
Selling flexible tubing of a certain limited type, 
and expressly Stating in that Provision that such 
manufacturing, using and selling referred to this 
particular tubing incorporating features or con- 
figurations of conductive lines, similar to the 
product manufactured by Sherwood as of February, 
1969. 

I think that that is an exact statement 
and for the lawyers to specify a limited restriction. 
There was, of course, at that time, a new and 
continuing consideration of $100,000.00 paid to 
Sheridan, according to this agreement, and again 
I go back to the reasoning which impresses me in 
Bradford against the New York Times, 501 F.2D, 51, 
and Second Circuit, 1971 and that, from my canvass 
of the evidence, there are no elements of unfairness 
that would invalidate the contract to the extent 
that there could.be a decision that there was, per se, 
a violation of the Sherman Act which the Bradford 


case emphasizes in its writing, and in a footnote, 


that the Sherman Act, of course, deals with unreasonable 


restraints. 


Seer 


The Monopoly that is talked about 


here was one under a patent agreement for some 


years, and its licensing, and to the Plaintiff, 
Brunswick, and of course, it is established that 
that type of monopoly is accorded to support of law. 
I find no evidence in this record of 
a Conspiracy, and they are Serious charges, ora 
combination, to prove a monopoly in regard to the 
allegations made in that respect in the Claims of 
the anti-trust, Count One. There is no evidence, 
apparent to me, to support the Serious charge of 
conspiracy to violate the anti-trus - tatute, and 
that most, I think, there is a dispute among lawyers, 
as we Nave tried their case, but the meaning of 
words in that type of dispute is common to our System 
of law. At the most, I find in the evidence isolated 
incidents in Which never could be drawn, in my 
Judgement, the conclusion that there was a deliberate 
attempt to monopolize, or to unreasonably restrain 
trade, 
Now, I know that there is great stress 
placed by Mr. Arnes On the Compton against the 
Metal Products, Incorporated, and that 1s 453 F.2D, 
Page 58, Fourth Circuit, 1971, but I reaq that case 


completely differently, and I think that it points 
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up the difficulties that we have in the Situation 
that was brought out on this trial. 

In the Compton case, we had a situation 
where a man was actually taken out of any part of the 


mining business every place in the world for a period 


of twenty years. 


As far as the misuse of patents, I 
think this settlement agreement, particularly the 
5(b), was one drafted by attorneys, and agreed to, 
and signed by parties after consultation and 
knowledge. The patents are set forth separately 
in paragraph four of the settlement agreement of 


May 28th, 1971, and it says that Sheridan and 


National Catheter will not manufacture or sell 
any products or usé any method or process so as 
to infringe any claim of unexpired patents, or 
for any invention conceived by Sheridan during his 


employment with Sherwood. 


* sid Now, as I read it, it talks about 
4 20 him being employed by Sherwood, if I read the } 
a paragraph correctly. | 
ane | MR. ARNES: He never was, Your Honor. | 
| 2 | THE COURT: Isn't that in that | 
"| paragraph? 


MR. ARNES: I don't believe so. No, 


nn 


Your Honor, 


You have to read the paragraph in its 


entirety. 

THE COURT: That is paragraph four 

MR. ARNES: Ob, four? Sheridan and 
National Catheter agree that they will not manufacture, 
use, sell or otherwise deal in any product or practice 
any method or process so as to infringe any claim of 
any unexpired patent interest which is the subject 
of t sicense agreement or any unexpired patent which 
issues from any application for any invention which 
Sheridan conceived alone, or with others during the 
period of his employment by Sheridan and Sheridan 
Catheter Company is the one that he owned before 1960. 

THE CO'RT: I know. 
MR. ARNES: Which had already been 
assigned by Sheridan under paragraph five of the 
employment agreement under the obligation of paragraph 
six of this agreement, and there is no mention -- 

THE COURT: I misread that, but I 
think that it shows that there was a different, 
separate consideration given to the patent, and 
its licensing, and so forth. And because we have 
a great similarity with Sherwood and Sheridan, 
and so forth throughout this trial, at times it is 


difficult to keep the difference. 


6 


But at least I grant the motion, and 


in respect to Count three, I find no evidence of 

sucn interference as alleged, except that there was 
contact with the American Hospital Supply Corporation, 
and I am letting thatCount two stand, and I think 

that you appreciate that I am going to have several 
questions that cover the contract, and that is 
intereference with contracts. 

On the fourth claim, I think it is a 
general claim of unfair competition, and that covers 
the waterfront, and it is based to a large degree upon 
the same allegations that were set forth in Counts 
two and thaee and, again, I find no evidence under 
the test that I have talked about to support the 
claim and to hold it up against the motion for a 
directed verdict. 

So to make myself clear: my conclusion 
4s that LI grant the motion for a directed verdict 
as to one, three and four, and deny the motion against 
the submission of Gaunt two, to the jury, under the 


special verbiage and provisions of "9(a). 


